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Petition for Modification

Docket No. M-2012-006-M

Proposed Order Of Dismissal

On August 23, 2012, Vulcan Construction Materials, L.P. (Vulcan) filed a petition under
30 U.S.C. 8§ 811(c) and 30 C.F.R. Part 44 seeking a modification of the application of 30
C.F.R. 8 56.14100(b) to its above listed mines. These ten mines are surface mines
located in various areas of the United States and are currently mining either crushed

limestone or granite.

The standard at 30 C.F.R. 8§ 56.14100(b) on “Safety defects; examination, correction

and records” provides:

Defects on any equipment, machinery, and tools that affect
safety shall be corrected in a timely manner to prevent the



creation of a hazard to persons.

Vulcan is requesting that MSHA allow certain designated locomotives to be operated
with 4 functional track sanders. A track sander is a device used to deliver sand to the
rails in front of the driving wheels of a locomotive. Vulcan specifically requests that
MSHA allow 2 sets of sanders located on opposite ends of each locomotive regardless
of the number of sanders that may have been present originally or could be added.
Vulcan further requests that sand not be required to be in the system unless it deems it
necessary for the sand to be used to assist with traction, to allow the locomotive to
move. Vulcan states that the modification, if granted, “would serve as direct guidance
for Vulcan and MSHA on how this [issue] shall be handled from this point forward” and
that “[t]his would be a great benefit for everyone involved since there is not a standard
that specifically addresses this issue . . . .” Vulcan further states that its proposed
alternative method “would not detract from worker safety” because the purpose of track
sanders is for traction and not braking.

MSHA personnel conducted an investigation of the petition and filed a report of their
findings with the Administrator for Metal and Nonmetal Mine Safety and Health. After a
careful review of the entire record, including the petition and MSHA'’s investigative
report, this Proposed Order of Dismissal is issued.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

MSHA's investigation revealed the following facts. Vulcan is an aggregate producer
with mines in several states. All ten mines have rail capabilities. A copy of the petition
for modification was posted on the mine bulletin board at each mine. At the mines,
locomotives are used to switch-out fully loaded cars with empty cars. Switching and
loading was observed at over half the mines. Four of the mines had grades exceeding
two percent in the areas where the locomotives would travel. The remaining mines had
grades averaging one percent. The locomotives at each mine were inspected and the
sanders on the working locomotives were operable. The locomotives were used in
inclement weather at times to switch or load rail cars ranging from 5 to 25 cars. Some
of the locomotives are manned with an operator and some are remotely controlled. Rail
crossings at every mine are subject to obstruction or an accident if a train or locomotive
does not stop in time. Some locomotive operators stated that, at times, they have had
to stop abruptly in an emergency.

Based on MSHA's investigation, MSHA found that the use of track sanders on
locomotives aids in braking, helps to slow the locomotive in wet conditions, and
contributes to maintaining safe stopping distances. During its investigation, MSHA
found that Vulcan’s mine locomotives operated in inclement weather and around
crossings on a regular basis, and operated on several mines with grades greater than
two percent. The track sanders must be in proper working order to protect miners using
the locomotive and those exposed to its use.



Section 56.14100(b) is a broad-worded, performance-based standard. It does not
specify any specific safety defect and it does not specify how a defect affecting safety
must be corrected. Under the standard, an equipment defect that affects safety may be
corrected in any manner so long as it is corrected in a timely manner. The purpose of
Section 56.14100(b) is to protect miners operating equipment or exposed to its use from
defects which affect their safety.

Vulcan’s request that it be allowed to operate its locomotives with a specific number of
sanders in specific locations is not a petition for modification within the terms of Section
101(c) of the Federal Mine Safety and Health Act of 1977 (Mine Act). The petition does
not seek a modification of the application of the standard; it seeks a determination that
the petitioned-for equipment will not be in violation of the standard. The request for
such a determination does not come within the scope of Section 101(c) of the Mine Act.
Accordingly, the petition for modification of the application of section 56.14100(b) to
Vulcan’s mines is dismissed.

ORDER

Wherefore, pursuant to the authority delegated by the Secretary of Labor to the
Administrator, and pursuant to Section 101(c) of the Mine Act, 30 U.S.C., 8 811(c), it is
hereby ordered that a modification of the application of 30 C.F.R. § 56.14100(b) to
Vulcan Construction Materials, L.P as it applies to the previously listed ten mines, is
hereby

DISMISSED.

Any party to this action desiring a hearing must file a request for hearing within 30 days
after service of the Proposed Decision and Order, in accordance with 30 C.F.R. § 44.14,
with the Administrator for Metal and Nonmetal Mine Safety and Health, 1100 Wilson
Boulevard, Arlington, Virginia 22209-3939. If a hearing is requested, the request shall
contain a concise summary of position on the issues of fact or law desired to be raised
by the party requesting the hearing, including specific objections to the Proposed Order
of Dismissal. A party other than the petitioner who has requested a hearing shall also
comment upon all issues of fact or law presented in the petition. Any party to this action
requesting a hearing may indicate a desired hearing site. If no request for a hearing is
filed within 30 days after service thereof, this Proposed Order of Dismissal will become
final.

/s/ Neal H. Merrifield
Neal H. Merrifield
Administrator for Metal and Nonmetal
Mine Safety and Health






