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PROCEEDI NGS

MR. NI CHOLS: Ready to go, Ton?

STATEMENT OF TOM W LSON, UNI TED M NE WORKERS OF AMERI CA

MR. WLSON: Good norni ng.

MR. NI CHOLS: Good norni ng.

MR. WLSON: Before | get into the prepared part of ny
presentation there is a fewloose ends I'd |like to deal with, the
first one being on the topic of public hearings.

| sat back at Prestonsburg and here and there was tines
when panel nenbers gave needed expl anation to the proposed rul es.
And for those needed expl anations, we thank you. And | can only
describe this as a perception, but there's other tines TomW ] son,
who' s been at many public hearings throughout ny career, got the
perception that the panel's comments and the panel's actions went
far beyond explanations. It went to the point of being defense,
being argunentative and | guess one could say intimdating,
especially to rank and file coal mners who give up their tine to
cone to a public hearingtotry to change things for their brothers
and sisters back at the m ne.

|"ma sinple man. There's no nystery to nme. One thing
|"ve always tried to do and will continue to do, | will have no
hi dden agenda. |'malways going to tell sonebody upfront where I'm
comng fromand where I' mgoing. The panel on at | east a coupl e of
occasions said they was listening and only tine will tell if this
panel actually listened to the testinony put forth before you at
the public hearings. | hope that time that tells that is sooner
rather than later. I, for one, wll be anxiously awaiting any
i ndi cation that this agency has |i stened.

W will soon be in receipt of the transcript of these
public hearings. And those transcripts, of course, wll be
utilized to make the final comrents before the cl ose of the record.
The one pl ace TomW /| son's at and one pl ace TomW | son's going, |I'm
going to be personally on ny own tinme review ng and hi ghlighting
that transcript for those areas in ny m nd t hat was argunentati ve,
defensive and intim dating. Because one goal |'ve got sitting here
this nmorning is to go wherever | have to go to try to nake future
public hearings nore open and warmfor us intimdated m ners that
feel the need to cone before you and testify.

| knowthis with all my heart, if it's intimdating, if
we face argunentativeness, defensiveness and intimdation and we
feel it | feel no confort at all that the non-union sector woul d be
confortabl e com ng before you and openi ng up their hearts and their
m nds and trying to change things.

| renmenber several comments where panel nenbers after
testinony was given was told you should be going to your District
Manager. |'ve been there. That doesn't work.
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|'ve heard other comrents from panel nenbers when they
woul d act interested and the perception was given, Wll, tel
Arlington. W care. |1've been there. That doesn't work.

| even went one step further than what was suggested by
any panel nmenber and | went to the Ofice of Inspector General
|'ve been there. | know personally that does not work.

There's panel nenbers sitting before nme that flewinto ny
state for the sole purpose of putting together a surprise dust
I nspection at one of the | ocal coal mnes. There was only imted
peopl e in that nmeeti ng. MSHA knows who t hose people were, | don't.
By the end of the evening I was on the phone with the D strict
Manager -- No, by the end of the evening | had recei ved a phonecal |
froma rank and file coal mner who on the m ne phone heard the
announcenent of the surprise inspection that was going to take
pl ace that evening on the ow shift, mdnight shift.

| imediately hung up the phone and called the District
Manager who told nme, Tom you' re wong, that's not where it's at.
Only to have himcall me back a fewm nutes | ater to confirmhe was
wrong, that was where it was at.

As many of the panel menbers know, the transcript of that
rank and file coal mner was given to you. And to this day that
rank and file coal m ner has not heard fromyou, | have not heard
fromyou, and the Ofice of Inspector General did nothing wwthit.

| sat here yesterday and wondered why there seened to be
this huge void between us in the audience and those of you

enpowered to nmake -- have t he power to make changes. There seened
to be this huge void that we've never been able to penetrate. And
| kept wondering all day yesterday how do we fill that void with

under standi ng? How do we in the least little bit penetrate it?
And how do we bring that understanding closer together? And I
don't have that answer.

Sitting behind me is sonme of the best friends | have in
this world. Also sitting behind me is famly. And there is
not hing nore inportant to me than ny friends and famly. The UMM
isnmy famly. And |'"mpaid to do whatever | can to represent that
famly.

This nmorning in nmy room-- Let nme back up.

" mvery thankful for every breath |'ve got, every breath
| take and every day the good Lord lets nme spend one nore day on
this Earth. | felt alittle guilty in my roomthis norning because
of the ease that | get to take each breath, wondering if TomW /I son
has fought hard enough or [ong enough that ny friends and famly
may not have to suffer in taking their next breath. And | can't
judge whether | fought hard enough in the past, whether | brought
I ssues forward soon enough, but | knowit's ny obligation and, nore
i mportantly, it's what | want to dowith the rest of ny lifeistry
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to represent that nenbership so they don't have to suffer taking
t heir next breath.

The i ssue before us is alife and death i ssue. People's
lives depend on it. There's great suffering that we can end by
rolling up our sleeves, filling that void that exists and sol ving
this problem And | ask you today put perceptions behind you
whet her it be a perception of Tom WIlson, Joe Main, United M ne
Workers of America, perceptions that a struggling coal industry
can't handle nore regulations or strong regulations, put
per cepti ons behind you and | et's do what | hope we all feel we need
to do, and that's stop the suffering.

At Prestonsburg, Kentucky public hearing on August 11, |
read into the record testinony of Ron Schell --

MR NCHOLS: Tom let me respond to a little bit of
t hat .

Thi s panel will not apol ogi ze for these rules. W think
there's a lot of inprovenent for mners' health in these rules.

| don't think you will go back and |ook at an MSHA
hearing that's allowed for nore comments and participation than
this hearing. It was suggested when we started these hearings that
we put tinme limt on speakers. W haven't done that. W' ve set
t hrough testinony of probably -- you probably have the nunber, of
125 or 30 mners. Much of it could be characterized as being
redundant. But | want to |l et everybody have their say.

These comments about you need to be talking to your

District Manager, | think you'll look at the transcript and see
that the issues surrounding that had to do nore with the current
rule than -- it had to nore with our inspection policy. If there

are people out there not being sanpled under today's rul es they
need to talk to their managers and do that.

W have al so set through sone comments that | think could
be characterized as inflammatory. One of your Shove Creek m ners
at Prestonsburg used the word "diabolical™ to describe the
I ndustry. | didn't know what that nmeant. But | went back and
| ooked it up and it neans "very w cked or cruel, devilish.”" And
then he asked us if we were diabolical. | let that slide for two
reasons, one, | didn't understand what the hell he was talking
about, primarily, but I don't think I'd have responded to it if I
di d.

So, | don't know how you characterize the panel being
conbative when we stand up and try to explain this rule. And I
think we've triedto explainit inthe greatest detail that we know
how over probably five or six days of hearings. And have | et sone
t hi ngs slide where we coul d have gotten personally offended by it,
t hat bei ng one case, that Shove Creek m ner.

MR. SCHELL: Tom | think the only comment |'d nmake is |
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won't think there's a dispute between the mne workers and this

agency on what the goal is. We're talking maybe different
approaches to solve that, that goal. And 1 think, |ike Marvin said
yesterday, we've heard a |lot of good comrents. A lot of the

coments that we nmade to the mners were to try to stress the
points that we were nmaking. But | can tell you I've known these
peopl e, we have the utnost respect for the mners in this country
or we wouldn't be in this agency.

There clearly was never an attenpt on ny part or | know
on Marvin's part or anybody to intim date the m ners who cone here.
W' ve got too nuch respect for them |[|f we created that inpression
that clearly was not our intent. Qur intent was to propose to the
I ndustry something that we thought would inprove the lot for
m ners. The purpose of these hearings was to allowus to talk to
the i ndustry about why we were proposing it, totalk to the mners
about why we were proposing it and give miners an opportunity to
tal k back to us. But I want to assure you, we m ght have sone
di spute over how to approach the problem but our dispute isn't
over what the goal is.

MR, NI CHCOLS: | do believe in these rules. It's not
often | ask to cone out and do public hearings. | asked for this
one because | believe there are major benefits and i nprovenents in
these rules. W' ve been through this business of averagi ng these
sanples, whichtoneis just afarce. And sone of these plans that
we approve are just, they're no good. W approve them based on

t hi s busi ness of 50 percent production, shit like that. | am not
a proponent -- well, | believe, | think there's great inprovenents
and that's why I'mout here trying to pronote them

Now, if you, |'ve worked with you guys since 1991. |
have never known you to be intimdated. |'ve not known many UMMA
mners to be intimdated. And we've had sone |ively discussions.
But it's -- and we've always -- we've not always agreed. W've

been able to agree to disagree.

Now, if you're confusing nmy enthusiasmfor these rul es as
bei ng conbative then that's, that's not a nessage | want to send,
because "'mnot. If | wanted to do that I'd cut these people off.
You know, a | ot of the mners have testified basically to the sane,
to the sane stuff.

So, go ahead.

MR. WLSON. Just a fewresponses. | believe |l opened up
by expressing that the expl anati ons were appreci ated. And, Marvin,
| did |eave out that was sonmething | had recogni zed, not inposing
time limts is sonething that's appreciated by the speakers. And
| think it's also beneficial for the public record.

You nentioned that | possibly am confusing vyour
ent husi asm as conbati veness. "1l give you that one. That
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possibility does exist. But if that is the confusion that |I've got
| ask you not to be too enthused, too closed m nded until you hear

the record. | think that's inportant.
You rai sed the i ssue of Shove Creek, a Shove Creek m ner.
"' manxious to get to know that Shove Creek mner nore. | net him

for the first time in Prestonsburg. And that is one of the points
where Tom W1l son wi shed, didn't know how you had perceived it had
| went to his defense and took the mner. | held back. Because |
t hought you had an unfair advantage and that discussion centered
around many things that had happened in MSHA District 11 which he
did not have full know edge of. And we can both review that
transcript and see what it actually did say.

We heard testinony in Prestonsburg, G en Loggins, talk
about how he had testified to MSHA in Charleston, West Virginia.
| didn't renmenber that testinony until he nentioned it at the m ke
i n Prestonsburg. Notifying MSHA of a conmpany supervi sor taking al
their dust sanpl es when the dust punps were under a raincoat, and
he was standing i medi ately downw nd of water sprays.

G en pointed out to you in Prestonsburg that he no | onger
has that problemin his mne, that MSHA has sent, hired that man as
a federal inspector. One of the individuals that we have got to
entrust, if this rule goes forward, future dust sanpling to.

We heard testinony yesterday froma m ner who | believe
in his words described it stood toetotoe with other mnerstotry
to get the dust punps out from under their coats. That's rea
worl d stuff we're hearing about.

MR NICHOLS: Tom we've got a pretty good history of
crimnal prosecutions for dust fraud sanpling. You know, it ain't
al ways easy to prove. But if there's situations |like that these
speci al investigators ought to knowthat. And we'll pursue it. |
mean we don't need newrules to do that. The current the current
policy of Coal Mne Safety and Health wi |l handl ed dust fraud. And
MSHA don't prosecute the cases, we investigate them but it will go
to the U S. Attorneys. W can build a case. And | think we've
denonstrated that in the '90s.

MR, W LSON: As | was fixing to say, | heard the
testinony yesterday. |'msure you heard the testinony yesterday.
He went on to describe how federal inspectors ignored, | believe

was the word, those goings on.

And, Marvin, because | do want to get into the prepared
presentation, on your willingness to pursue it |I can only respond
you can show us better than you can tell us. And | will |eave that
at that.

Back to the void | nmentioned. | don't think we'll ever
fill that void unless we start sonewhere. Now, | guess as far as
ny know edge goes you're under no obligation to do this but it
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doesn't hurt to ask. To better educate the MSHA workforce as to
what miners have to say and where we're at in this country, and
it's just a request, but 1'd like to nmake two requests this
nor ni ng.

Nunmber one, | would like for MSHA to provide all their
personnel with a copy of the 1996 Dust Advisory Committee report.
If they read it, fine. |If they don't read it, so be it. But I
woul d at least like to have it out there for themto read.

Nunmber two, so they better understand the thoughts and
feelings of the industry, and |I'm speaking operators and m ners
ali ke, I would ask, like to ask the agency to provi de each one of
its personnel with the transcript of these three public hearings.
| believe that would go a long way if for nothing else naybe
providing alittle understandi ng between the parties that nmust work
together as to where each other's comng from

And with that, | will get into the prepared presentation.

At the Prestonsburg, Kentucky public hearing on August 11
| read into the record the testinony of Ron Schell at three
different Advisory Comm ttee neetings concerning the frequency of
sanpling under an MSHA takeover. And | want to sunmmarize these
rat her than going back that transcript.

The first transcript | read from was May 30, 1996,
Charl eston, West Virginia. And to sunmarize, at that point MHA
was di scussi ng each underground twi ce a year and to troubl ed m nes
four or five tines a year. Each above ground, once a year.

The second transcript | read fromwas June 20, 1996, Salt
Lake City, Utah. MSHA s discussion at that public hearing or at
t hat Advi sory Comm ttee nmeeting was underground m nes four tines a
year, with targeting, surface mnes twice a year

The third was fromthe final Advisory Commttee neeting
July 25, 1996, which was held in Lexington, Kentucky. At that
poi nt di scussi ons were being held sanpling each MMJ at a m ni mum
about 12 tines a year plus targeting at bad m nes. Surface m nes
or for surface facilities four tinmes a year.

| pointed out in Prestonsburg and I'll point out this
norning at |east nmy review of those transcripts that each one of
those discussions by MSHA before the Advisory Committee hel ped
shape t he Advi sory Comm ttee's di scussions and their work product.
During the Lexington, Kentucky presentation M. Schell nade the
foll ow ng statenent:

"W would really also like input fromyou on what you
think that | evel would be."

He was talking to the Advisory Commttee at that point.

|"d like to pick up there this norning and, first, pages
1109 and 1110 out of the Lexington transcript. The first | wll
deal with is Joe Main providing the UMM s version of what that
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| evel woul d be.

"We had concl uded that to have some ki nd of repl acenent
systemthat woul d be credi ble we woul d be | ooking at twice a nonth
sanpling at m nes using the single sanpling nmethod and using the 5
sanpl e conpl i ance net hodol ogy that we al ready agreed to. Wen you
t hi nk about what that neans that's 24 days a year on the norm"

The next page | go to is page 116 of that transcript.
This is the operator's version. M. Joe Lanobnica, which was an
Advi sory Committee nmenber representing the operators.

"M . Lanonica: | don't want to overl ook the fact that we
addressed the statenent of representative characterization, that
what we're saying is that sanmpling at a l|evel which assures
conpliance sanpling is carried out at the |l evel currently achi eved
by operator and MSHA sanpling. That was a cap that | had tried --
| had tal ked about when we adjourned that there presently, if you
take all conpliance sanpling that's done today and we'd | ook at
that as being the cap.

"Dr. Wagman: So you're using the sane, if we use the
sanme nunbers that | think Joe Main has been usi ng the nunber i s 32.

"M . Lanonica: Ckay, yes. Then we wind up with nore
sanpl i ng because then the operator is taking control sanpling for
pl an verification purposes whichis in addition to all conpliance
sanpl i ng.

"Dr. Weeks: It's 32-plus, the DA sanples that are --

"Dr. WAgnman: Sorry. Yes.

"M . Lanonica: Plus abatenent sanpling.”

| now go to page 1122. This is again the operator's
representative M. Lanonica on funding.

"M . Lanmonica: Let nme explain. The point is that NMSHA
says that they can do with X anpunt of conpliance sanpling. But X
does not equal Z So all we're saying is that we will fund the
increnmental difference whichis Y. So X plus Y equals Z."

Page 1167. Third is Dr. Demint on MSHA takeover and
frequency of sanpling.

"Dr. Demnt: | think conpliance sanpling should be
carried out at a nunber of frequency not less than currently
achi eved by operator and MSHA sanpling.”

Pages 1168, 1169 and 1170. And this is the neutrals of
the Advisory Comnmttee on the takeover and frequency of sanples.
It begins on the bottom of page 1168.

"Dr. WAgman: The neutral s have a substitute | anguage for
that to propose.

"Dr. Chris: Can you read the whole thing?

"Dr. Wagman: Conpliance sanpling should be carried out
at a nunber and frequency at | east at the |l evel currently required
of operators and MSHA. This is | anguage upon whi ch we are prepared
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to vote.

"M. Main: |'msorry, Dave, could you explain it again?

"Dr. Wagman: Let me read how the, how the first
par agraph woul d read. The first paragraph is, general statenent:
the Commttee considers it a high priority that MSHA take ful
responsibility for all conpliance sanpling at alevel which ensures
representative sanples of respirable dust exposure under usual
conditions of work. Conpliance sanpling should be carried out at
a nunber and frequency at | east at the | evel currently required of
operators and MSHA. The m ners' representatives woul d be af f orded
the opportunity to participate in these inspection activities as
provided in Section 103(f) of the Mne Act. In this regard, NMSHA
shoul d expl ore all possible neans to secure adequate resources to
achieve this end w thout adverse inpact on the remainder of the
agency's resources and responsibilities.

"Dr. Wagman: I'"d like to call for a vote on that
paragraph. Al those in favor of that paragraph signify by raising
t hei r hand.

"(Vote.)

"Dr. Wagman: All those opposed?

"(No response.)

"Dr. VWagman: It's unaninous."

| nowturn to pages 1171 and 1172. Thi s agai n goes back
to the operators on funding. There is as vote.

"Dr. Wagman: All those opposed?

"(Vote.)

"Dr. Wagman: Abstentions?

"The vote is six tothree with votes agai nst by Lanoni ca,
G bbs and Romani .

"Dr. G bbs: Could we suggest a slightly different
wor ki ng on that paragraph?

"Dr. Wagman: You can give it a quick shot, yes.

"Dr. G bbs: That was witten with the understandi ng t hat
MSHA m ght not be able to cone up with the funding to do all of the
conpliance sanpling that we now laid out in the first two
paragraphs. We're now | ooking at a situation where it's for sure
there's going to be adequate funding. It's a matter of transition.
We would certainly agree to obtain the operator sanpling during
transition.

"Dr. Wagman: The paragraph we just voted on, what John
G bbs i s suggesting is | anguage whi ch woul d say that inthe interim
of achi eving the goal above, sonething to that effect.

"Dr. Chris: And that interimmght be forever

"Dr. @ bbs: Yes. Once MSHA gets it they can never
change it back."

Page 1174. Intent on MSHA t akeover and oper at or sanpling
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conti nui ng.

"Dr. Wagman: Operator conpliance sanplingintheinterim
should <continue wth substantial i nprovenent to increase
credibility to program based on the conmttee' s reconmendati on.

"Dr. Chris: Then the conplete intent is that MSHA wi | |
do as much as possible and there will only be a reduced | evel of
operator, albeit inproved, operator sanpling in the interin®

"Dr. Wagman: No. The bal ance remains the sane."

Pages 1175 and 1176. The vote on nmai ntaini ng operator
sanmpling until MSHA coul d achieve full takeover.

"Dr. \WAagman: | think what this says is basically
operator conpliance sanpling goes oninthe interim And | don't
want to confuse that.

"Dr. Romani: Until MSHA takes over the program
conpl etely.

“"Dr. Wagman: I'd like to call for a vote on that
sentence. All those in favor of this paragraph please signify by
rai sing their hand.

"(Vote.)

" Opposed?

"(No response.)

"Dr. Wagman: It's unaninous."

Al t hough excerpts, | believe those excerpts are very

nportant for consideration to wunderstand how the Advisory
Conmittee cane to their 20 recommendati ons.

There's much nore in the transcripts. |In fact, it picks
up approximately where | left off and tal ks i n depth about the role
of the mners and mners' participationandtheir intent there. If
there's any questi on of any panel nenber of what we have sai d here,
| urge you to go back to the transcript and reviewit.

At this tinme we ask MSHA not to revoke exi sting operator
respi rabl e dust sanpling procedures under Part 70 and Part 90 unti |
MSHA can achi eve carrying out conpliance sanpling at a nunber and
frequency at | east at the |l evel currently required of operators and
MSHA.  Plus, until such tine MSHA secures adequate resources and
guaranteed funding to carry it out. To do otherw se would put the
mners of this country in a situation with all -- irregardl ess of
the greatest intent of the possibility of a far reduced sanpling
dust programthan what anybody even on this panel coul d envision.

It would put everybody's health depending on a year by
year ganble as to whether the funding would be there or not. |

for one, don't ganble. |, for one, currently don't have it in ny
mnd or in nmy heart to go on the H Il and ask for funding for an
agency that | personally am disappointed in for a variety of
reasons.
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I, therefore, ask again that MSHA not revoke existing
operat or respirabl e dust sanpling procedures under Part 70 and Part
90 until MSHA can achieve carrying out conpliance sanpling at a
nunber and frequency at |east at the | evel currently required for
operators and MSHA, plus securing that and guaranteeing it,
securing the resources and guaranteeing the funding.

The preanble and proposed rule introduces the term
"feasi bl e environmental or engi neering control neasures."” the UMM
objects to the wuse of the word "feasible" in relation to
envi ronnment al of engi neering control nmeasures. The word "feasible"
Is not found in the Mne Act anywhere. And we believe that it is
being introduced by an MSHA agency that still after 23 years
chooses not to enforce the Mne Act.

As far as the definition of "feasible" it has been
defined through case law. In the proposed rule at 42.137, third
colum, MsSHA provides |egal guidelines when the control reduces
exposure; (b) when the control is econom cally achi evable, and this
vari es depending on the operator; and (c) whether the control is
technol ogi cal | y achi evabl e. Each of this is further expl ai ned on
t hat page of the Federal Register.

| want to refer to the programpolicy letter that MSHA
recently issued in connectionwth the noiserule. The pages about
feasibility for purposes of that rule may be hel pful to us here to
understand the void that apparently exists.

Feasi bility of engineering and adm ni strative controls:
1) WIl MSHA continue to apply its metal and non-nmetal noise
deci sion as decided by the Federal Mne Safety and Heal th Revi ew
Conmi ssion as a basis for how it will determne feasibility of
engi neering controls? Answer: Yes. The noise decision wll
continue to be applicable to feasibility of controls.

2) In enforcenent how does MSHA apply the noise case
factors? Consistent with the Conm ssion's decision in enforcing
t he noi se standard MSHA wi || continue to consider three factors in
det ermi ni ng whet her engi neering control s are feasi bl e at particul ar
m nes. These factors are A) -- and | put enphasis on this -- the
nature and extent of the exposure; B) the denonstrated
effectiveness of available technology; and C) -- again heavy
enphasis -- whether the commtted resources are wholly out of
proportion to the expected results.

A) The nature and extent of the exposure. In considering
the nature and extent of exposure as a factor in determning
whet her controls are feasible MSHA will consider the follow ng
conponent: source. Source or sources of noise; |evel (dose); and
duration of exposure.

For exanple, the exposure of mners such as percussive
drillers or bulldozer operators to high levels of noise on a
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conti nuous or daily basis would require the application of feasible
control s.

MSHA proposal s on PAPRs and adm ni strative controls, at
| east in my opinion, will affect this determ nation in the future.
We, therefore, object to those sections of the proposed rule.

B) The dempnstrated effectiveness of available
t echnol ogy. MSHA intends to continue its |ongstanding policy
currently in effect for metal and non-nmetal mne operators of
determ ning what constitutes an effective control, i.e., where a
control or a combination of controls could achieve at least a 3
deci bel reduction in noise exposure. Enphasis on this next
sentence: This represents 50 percent reduction in sound energy.
Where a single engineering control does not provide at least a 3
deci bel reduction in mners' noise exposure you nust consider the
expected |evel of reduction from a conbination of technol ogy
achi evabl e controls. W have many years of experience in achi eving
significant reduction in sound | evel s on nost pieces of equi pnent
in metal and non-netal mnes. Working together with netal and non-
nmetal operators and equi pnent manufacturers MSHA has nade great
strides insignificantly reduci ng noi se exposure through the use of
avai |l abl e noi se control s.

If the word "feasible" is usedinthese proposedrulesin
connection wi th engineering controls I'mscared to death what that
proceedings is going to have to be for it to be feasible in the
future.

C) Wether the committed resources are wholly out of

proportion to the expected results. In considering this factor
MSHA will determ ne whether the cost of abatenent is out of
proportion to the expected reduction in noise exposure. If a

control is extrenely costly for the operators but the expected
reduction in noi se exposure is mnimal, MSHA nay determ ne that it
is not economcally feasible for you to install the controls.

For exanple, MSHAw I| not require rod and ball mlls to
be enclosed at costs that could reach hundreds of thousands of
dollars. However, MSHA may require that control roonms and ot her
practical controls be inplenmented to reduce noi se exposure.

| think that the words of that policy and the direction
of MSHA is obvious. Mner after m ner have cane to the m ke and
testified to letting the horse out of the corral by introducing
ai rstream hel nets and admnistrative controls. And | think it's
fair to say, just thinking back real quickly, operator after
operator at their tine at the m ke since you introduced this into
t he proposed rul e we' re al ready hearing the noi se of extendi ng t hat
i nto other areas.

As we stated earlier, the UMM objects to the use of the
word "feasible"” in this proposed rule.
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MSHA' s proposal specifically goes against the M ne Act
and the intent of Congress in 1977. | want to specifically discuss
three of those areas:

1) Allowabl e dust |evels proposed in the rule;

2) Allow ng non-conpliance in the year 2000; and

3) The dust standard in effect in the year 2000 and
proposed in this rule.

Now turning to the 1977 Health and Safety Act, Section
201. And for the panel's benefit | recognize 201, 202 i s speaking
about interimstandards. But | think it's inportant that we drop
back and take a | ook at those i nteri mstandards and what the intent
was.

From Section 201, "Shall be interi mmandatory health and
saf ety standard" -- excuse ne, "interi mmandatory heal th standards
applicable to all underground coal m nes until superseded i n whol e
or in part by inproved mandatory heal th standards promul gated by
the Secretary.”

Section 202(a). Excuse ne. Section 202(b), "Except as
otherwise provided in this subsection, (1) effective on the
operative date of this title each operator shall continuously
mai ntai n the average concentration of respirable dust in the m ne
at nrosphere during each shift to which each mner in the active
wor ki ngs of such mne is exposed at or below 3 mlligrans of
respi rabl e dust per cubic neter of air.

"(2) Effective three years after the date of enact nent of
this act each operator shall continuously maintain the average
concentration of respirabl e dust inthe m ne at nosphere duri ng each
shift to which each mner in the active working of such mne is
exposed at or below2 mlligrans of respirabl e dust per cubic neter
of air.

"(3) Any operator who determ nes that he will be unable
using available technology to comply with the provisions of
paragraph 1 of this subsection or the provisions of paragraph 2 of
this subsection, as appropriate, may file with the panel no | ater
than 60 days prior to the effective date of the applicable
respirable dust standard established by such paragraph an
application for a permt for nonconpliance. |If in the case of an
application for a permt for nonconpliance with the 3 mlligram
standard established by paragraph 1 of this subsection the
application satisfies the requirenent of subsection (c) of this
section, the panel shall issue a permt for nonconpliance to the
oper at or .

"If in the case of an application for a permt for
nonconpliance with the 2 mlligram standard established by
paragraph 2 of this subsection the application satisfies the
requi rements of subsection (c) of this section and the panel
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determ nes that the applicant will be unable to conply with such
standard the panel shall issue to the operator a permt for
nonconpl i ance.

"(4) In any case in which an operator who has bene i ssued
a permt, including arenewal permt, for nonconpliance under this
section determ ned not nore than 90 days prior to the expiration of
such permt that he still is unable to conply with the standard
established by paragraph 1 of this subsection or the standard
establ i shed by paragraph 2 of this subsection, as appropriate, he
may file with the panel an application for renewal of the permt.
Upon recei pt of such application the panel, if it determ nes after
all interested persons have been notified and gi ven an opportunity
for a public hearing under Section 5 of this act that the
application is in conpliance with the provisions of subsection (c)
of this section and that the applicant will be unable to conply
with such standard, may renew the permt.

"(5) Any such permt or renewal thereof so issued shal
be in effect for a period not to exceed one year and shall entitle
the permttee during such period to maintain continuously the
average concentration of respirable dust in the mne atnosphere
during each shift in the working places of such mne to which the
permt applies at a |l evel specified by the panel which shall be at
the lowest Ilevel which the applicant shows the condition
technol ogy applicable to such mne and other available and
effective control techniques and nethods will permt. But in no
event shall such level exceed 4.5 mlligrams per dust of cubic
meter of air during the period when the 3 mlligramstandard is in
effect or 3 mlligrans of dust per cubic neter of air during the
period when the 2 mlligramstandard is in effect.

"No permt or renewal thereof for nonconpliance shal
entitle any operator to an extension of time beyond 18 nonths from
the date of enactnent of this act to conply with the 3 mlligram
st andar d est abl i shed by paragraph 1 of this subsection or beyond 72
nonths fromthe date of enactnment of this act to conply with the 2
mlligram standard established by paragraph 2 of this subsection.

"(C) Any applicant for aninitial or renewal permt nade
pursuant to this section shall contain (1) a representation by the
applicant and the engineer conducting the survey referred to in
paragraph 2 of this subsection that the applicant is unable to
conmply with the standards applicable under Sections (B)(1) or
(B)(2) of this section at specified working places because the
technol ogy for reducing the concentration of respirable dust at
such places is not available or because of the l|lack of other
effective control techni ques or net hods or because any conbi nation
of such reasons.™

Now, the portion | just read refers back to nmy first two
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coments where | said MSHA specifically goes agai nst the M ne Act
and the intent of the 1977 Congress. And that's the areas where
al | owabl e dust | evel proposed in the rule. And I'mgoing to give
you an exanple for clarification.

Downwi nd of the [longwall shear. | see a lot of
simlarities between what MSHA attenpted to do in these proposed
rules and what Congress did back in 1977. But Congress

specifically said that when the 2 mlIligramstandard was in effect
at no tinme should the panel grant perm ssion above 3 mlligrans.
Your proposed rul e on the downw nd portion fromthe shear if | read
It correctly could be, I1"ve heard it interpreted both ways at these
public hearings, 3.9 or 4 mlligrans. | believe that you have
speci fically gone against the Act and Congress' intent.

Secondl y, Congress was wi se enough to put a maxi mumti ne
frame that you could file with the panel for nonconpliance. And I
believe for the 2 mlligramstandard it was 72 nonths. | believe
we're far outside of that tine frame. And | believe that's the
second area that your proposed rule is in direct conflict wwth the
M ne Act and the intent of 1977 Congress.

Now to discuss the third area, and that is the dust
standards in effect in the year 2000 and proposed in the rule. And
|'"'mreferring to (d), 202(d). "Beginning six nmonths after the
operative date of this title and fromtine to tine thereafter, the
Secretary of Health, Education and Welfare shall establish in
accordance with the provisions of Section 101 of this Act," and
will put enphasis on the next portion, "a schedul e reducing the
average concentration of respirable dust in the m ne atnosphere
during each shift to which each mner in the active working is
exposed below the levels in this section to a |evel of personal
exposure which will prevent new incidences of respiratory di sease
and further devel opnent of such disease in any person. Such
schedul e shall specify the mininmumtinme necessary to achi eve such
| evel , takinginto consideration present and future advancenents in
technol ogy to reach these levels."

In nmy opinion MSHA hasn't carried out this mandate of
Congr ess. And MSHA's proposed rule doesn't conply with this
mandat e.

After we got to the 2 mlligram standard we went
stagnant. And that's where we're at today. And | don't know,
"begi nning six nonths after the operative date of this title and
fromtime to time thereafter, the Secretary of Health, Education
and Wl fare shall establish in accordance with the provisions of
Section 101 of this act a schedule reducing the average

concentration of respirable dust in mne atnosphere.”™ | haven't
seen that schedul e. | don't believe there has been such a
schedul e.
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The interim health standards were to apply only unti
superseded in whole or in part by inproved standards pronul gated
t hrough notice and conmment rul emeking. 101(d) further requires
each st andard promnul gat ed t hr ough rul emaki ng t o not reduce exi sting
prot ection. So based on sinple logic, each new rule nust
constitute an inprovenent over or at |east no regression fromthe
one it's replacing and, thus, nothing proposed now could neet the
Act if it were substandard to the interim rule that Congress
established. W believe the proposed rules do exactly that.

Specifically in those areas that | nentioned we do not
view that as inprovenent and we view them as bei ng subst andard.

MSHA continues to defend and ask for support for
proposal s, specifically 70.212 through 70.218. These proposed
rules allow MSHA to permt use of PAPRs and administrative
controls. The same MSHA that has failed to take action to
specifically address Section 202(d) and the same MSHA that has
failed to require the use of engineering controls that have and do
exi st today. This is not the MSHA that we can endorse having sol e
discretion at deciding that mners use PAPRs or work under
adm ni strative controls.

On page 42136 of the Federal Register dated July 7, 2000,
MSHA solicits comments concerning the availability of feasible
engi neering or environnental controls to |ower dust |evels. I
would like to specifically discuss sone of those that MSHA has
refused to utilize over the years: the use of water injectioninto
| ongwal | panels, water injection or water infusion, shear drum
speed, the shear speed itself, the width of the |longwall face.

In my short menory | renenber back when the UMM in the
| oudest voice we coulddo it intriedto get the agency's attention
that we was creating a nonster that was going to cause dust to go
out of control. | renmenber a court date. Never felt so all al one
in all nmy life because flying into Birmngham Al abama in
opposition to our argunent that the width of [ ongwall faces should
be a consideration in the petition for nodification process which
we had no other avenue to raise the concern was MSHA expert
testinony, the Ofice of Solicitor, all battling us, telling us
when the industry goes to wi der faces, UWMW, you're wong, we're
going to hold their feet to the fire to control respirable dust.

| ask you today to live up on those words, hold their

feet to the fire. | do not see these proposed rules of allow ng
airstreamhel nets and 4, 3.9 downw nd of the shear as holding their
feet to the fire. Instead, | see the two offices that argued

against us trying to nowtoday give justification for the need, and
the very thing that we seen and argued the directi on we was goi ng.
| believe MSHA was wong then and | believe MSHA is wong today.
| believe engi neering controls are avail abl e t oday but for what ever
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reason, and | don't ever have to understand those reasons, the
powers to be at MSHA has refused to require them

Al so, on page 42143 of the Federal Register NMSHA
solicited conments on its question and answer format for this
regulation's text. | would like to echo the industry's coments
yest erday concerning this. |, too, believe that the question and
answer format adds to the confusion with the propose rules. I
bel i eve new proposal s shoul d be styl ed the sane as t he remai nder of
the Code of Federal Regul ati ons.

| will take it one step further, the questi on and answer
format coul d possi bly serve a useful purpose as an addi tional index
to the rules. But the rule itself should be witten in the same
manner as the rest of the rules found in CFR

As stated earlier, the UWM recogni zed certain areas of
| nprovenents contained in the proposed rules. However, when
consi dered as a whol e they clearly do not go far enough. Possibly
the proposals represent all that MSHA can currently do with their
resources. And if that's the case, that's okay. As discussed
earlier, the Advisory Commttee recognized, discussed and nade
recommendati ons based on MSHA's limtations. The proposal or the
proposed rul e di sregards those Advi sory Comm tt ee reconmendati ons.

The Advisory Committee concluded that restoration of
m ner and m ne operator confidence in the respirabl e coal m ne dust
sanpl i ng programshoul d be one of MSHA' s hi ghest priorities. After
listening to mners and operators ali ke at the public hearings it
I s obvi ous t hat MSHA' s proposal does not acconplish any restoration
of m ner and m ne operator confidence in the respirable coal m ne
dust sanpling program

Two testifiers yesterday nanmed TomKI ausi ng and Ji m\Weks
specifically asked the panel where in the rule could it be found
that plan verificationwas full shift? Both tinmes the question was
rai sed the panel referred to 70.2(j) in definitions. To present
fromgetting the sane response by aski ng the sanme question again |
will approach it differently.

For the record, the UMM objects to 70.209 not
specifically stating that verification sanples will be conducted
using full shift sanpling. Fairly to specifically state that in
the rule itself subjects 70.209 to |legal challenge. Therefore,
under any new proposal we would request that it be spelled out in
t he body of theruleitself. Full shift sanpling, | believe that's
-- The last testifier yesterday asked t he panel, and thi s goes back
to our confidence |level, and again | nmay be confused or may have
m sunder st ood t he exchange, but the |l ast testifier yesterday gave
an exanpl e of a continuous mner that on days, on certain days is
operated by renpote and on other days is operated fromthe deck.
And he asked the panel, and we can all refer to the transcript to
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see exactly what that exchange was, what | believe | heard was he
asked the panel if it was up to the operator to deci de when he is
going to operate fromthe deck and when he was going to operate
renote? And the answer was "yes."

And | instantly had a question, on sanpling days | as an
operator can use renote but on non-sanpling days | can require the
wor kforce to operate from the deck. And | had to wonder if |
understood that conversation correctly and if that's what these
rules say is there manipulation built into the rule? Can |
mani pul ate MSHA's sanple in that manner? Food for thought.

| al so have anot her point that I don't expect an answer
to but I want to raise it. | cannot help but wonder explanation
after explanation we've heard full shift sanpling is going to be
utilized for verification and full shift sanpling is going to be
utilized for abatenent. Jon, is that correct? He nodded in the
affirmative.

And this may or may not play the part in it but the
question cones to ny mnd, is the reason full shift sanpling not
bei ng consi dered for conpliance an overtinme i ssue versus a health
i ssue?

Wth that | conclude ny presentation.

MR. NI EWADOVSKI : Tom going back to that full shift,
apparently, you know, we tried to explain that there was plenty of

reference in the rule that verificationis full shift. | want to
take you to first paragraph 70.202. "What is a verified...plan?"
"This denmonstration...” -- I"mreading the |ast sentence.

MR. WLSON. G ve ne just a second, George, so |l can turn
toit. 70.202.

MR, NI EWADOVSKI: Ckay. This is on page 42179.

MR WLSON: And you're reading from 202?

MR. NI EW ADOVSKI :  Yes.

MR, WLSON. Ckay.

MR. NI EW ADOVSKI: 70.202, and | refer you to the | ast
sentence in that paragraph. And, of course, the formula of how we
define certain things is consistent wwth how we've been doing it
for the | ast 30 years. So when you see the | ast sentence it says,
"This denonstration..." -- it tal ks about what is a verified plan,
but the | ast sentence it says, "This denonstration is based on MSHA
verification sanples.”

And if you look at on page 42178 which is a set of
definitions, and let nme refer you to the last definition which is
(y) or (z)(bb), "Verification sanple neans a valid sanpl e taken on
a full shift during which the anount of material produced is at or
above the VPL..." And that clearly says that it is a full shift.

And then referring to what "full shift" is it clearly
says for verification it includes, going back then "full shift" is
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defined as for neans "an entire work shift including travel tine
but excluding,” which you just brought up, "for purposes of
bi nronthly sanpling only, any tinme in excess of 480 m nutes."

So there, clearly, there should be no confusion about,
you know, the length of shift during which verification sanpling
wi |l be conduct ed.

MR, KOGQUT: | mght add to that that one of the things
that we specifically solicited coments about was whether the
definition of "full shift" should be nodified to that it would
cover extended work shifts for conpliance purposes al so, so we sai d
that we were considering that. And we were soliciting conmments
about it.

MR. WLSON: Jon, there is one other point, if you woul d,
pl ease. And | didn't fully understand your comment yesterday. And
| believe so that | can go forward and properly comment on the
rul e. | believe it was Randy Klausing that was at the table
yesterday and there was an exchange conversati on between you and
Randy Kl ausi ng concerni ng where MSHA had solicited conments on a
hi gher | evel of confidence for abatenent sanpling. And | believe
you made reference to that if MSHA went to a higher |evel of
confidence the 33 percent would not apply.

MR. KOGUJT: Yeah. No, that wasn't --

MR. WLSON: And I'mconfused as to howall that ties in.

MR, KOGUT: Ckay.

VR, W LSON: And woul d appreciate as detailed of an
expl anati on of that as you coul d possibly provide us.

MR, KOGQUT: Ckay. | don't think that we were talking
about abatenent sanpling at that point, | think that we were
tal ki ng about verification sanpling. | believe that's the case.

Because that's where the VPL i ssue cones up.

One of the things that we, another item that we
specifically solicited conments about was whether the -- we
proposed that VPL that was based on the 10th hi ghest production
| evel in the last 30 shifts. One of the things that we asked for
comrent s about i s whet her that was an appropri ate VPL or whet her it
shoul d be sonet hi ng hi gher than the 10t h hi ghest, the hi gher |evel
of production.

The way that this topic came up yesterday was that we
were tal king about when an inspector goes in and |ooks at the
production records for the last six months we were tal king about
the circunstances under which the inspector mght require plan
reverification. And one of the ways, one of the things that m ght
trigger a plan reverification is if the inspector |ooks at those
si x nonths worth of records and sees that nore than 33 percent of
the shift productions have been in excess of the VPL that's been
established in the plan.
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And the point that | was trying to make, and | think I
| apol ogize if | generated any confusion with this, the point that
| was trying to nake is that that nunber, that 33 percent is tied
to the nethod that we're proposing for determ ning the VPL which is
the 10t h highest. If the VPL was based on sonet hi ng ot her than the
10t h highest then that 33 percent would change to correspond to
what ever the basis for the VPL is.

As you may recall on my chart, you know, that we showed
during -- in the overhead, and there's copies of this out on the
table that sone of you may have picked up, the way this was
expl ained was that it pointed out the 10th hi ghest production | evel
corresponds to the 67th percentile. That nmeans that 67 percent of
the production values are expected to be less than that 10th
hi ghest producti on.

So, by the sane token, 67 percent are |less than that
val ue, then 33 percent are greater than or equal to that value. So
i f you chose, if you base the VPL on sonething different, for
exanpl e the 6th highest -- this is just neant as an exanpl e -- that
corresponds to the 80th percentile, neaning that you' d expect 20
percent to be at that |evel or higher.

So when we inthis reviewthat this inspector does of the
si x nonths' worth of production records if the VPL is based on the
10t h hi ghest then he's going to be checking to nmake sure that no
nore than 33 percent of the actual production |evels are greater
than the VPL. But if it's based on sonething other than the 10th
hi ghest, for exanple, if it were based on the 6th highest, then the
I nspector would be checking to nmake sure that no nore than 20
percent of the production values are greater than the VPL.

And if nore than 20 percent were greater than that would
trigger a reverification, just as under the proposal when we base
the VPL on the 10th hi ghest he's checking, he or she is checking
that no nore than 33 percent of the production |levels would be
greater than the VPL

Does that clarify?

MR. REYNOLDS: Well, | just wanted to interject too. |
think Jonis trying to say that the agency was specifically seeking
coments that nmaybe sone people mght think that we should go to
sonewhat sonething higher that mght, or sonmething |ower, but
sonet hi ng hi gher that m ght be a hi gher production | evel |ike maybe
the 6th highest rather than the 10th highest sone people have
suggested. But the agency was specifically seeking comrents from
the public during the rulemaking process to see if maybe there
m ght be anot her nunber that woul d nake that percentage hi gher or
| ower dependi ng on.

MR. KOGUT: See, the taking that | evel of the VPL there's
a tradeoff involved there because we need to bal ance two things.
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One is the, we want to protect mners on all shifts to the maxi num
extent possible. W want to protect mners on shifts regardl ess of
what the protection -- production is.

On the other hand, as a practical consideration, the
hi gher we set that production level that's used for the VPL, the
| onger it's going to take to verify a plan, the nore shifts that,
you know, you can't hit that high, highest production |evel on
every shift, you know, it's not that easy to do. So the hi gher you
set that the nore difficult it will be to verify the plan at or
above that production level, the longer it's going to take, the
nore shifts it mght potentially take to verify the plan

Now, remenber that that VPL, you know, represents a
mnimum So when an inspector goes in the operator is on notice

that the inspector is going to cone in. |If he wants to get the
plan verified as quickly as possible and get this whole process
over with the operator will try to achieve the highest |evel of

production that he can to nake sure that the planis actually going
to get verified.

So sone of those production | evels are going to be hi gher
t han the VPL, you know, they're not going to be exactly at the VPL,
they mght be higher. But we won't accept it as a wvalid
verification sanple if it's less than the VPL.

MR, WLSON:. Thank you for the explanation

MR. NICHOLS: We need to take at | east a 5-m nute break.
Joe, you'll be up. You're our |last presenter.

(Brief recess.)

MR, NI CHOLS: Joe, are you ready?
STATEMENT OF JOE MAIN, UNITED MNE WORKERS OF AMERICA,
ADM NI STRATOR OF HEALTH AND SAFETY

MR MAIN.  Yeah, | think | am

My nane is Joe Main. | represent coal mners and |I'm
dam proud of it. That's ny job. Done that since |'ve been 18
years ol d. And | grew up with coal mners, |ived around coa
m ners, cane froma coal mning famlies. And one of the things
that | learned when | first started working in the mnes was this
damm dust will kill you.

And | grewup with that. And | grew up with friends of
m ne that have Black Lung. |'ve net many friends that have Bl ack
Lung now. And | don't knowwhat circuits all of the panel runs but
| tell you what, it does put inpressions on your m nd when you're
constantly with m ners, when you're constantly with m ners who are
afflicted with Bl ack Lung di sease and you' re so frustrated t hat you
can't get the systemto change to w pe out a disease that can be
elimnated in this country.

And | think on behalf of the mners that spoke here in
Mor gantown, the mners that spoke here at Prestonsburg, and the
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m ners that spoke here at this public hearing Salt Lake City you
have to understand that. You folks don't deal with that every day.
| would say there probably isn't a week goes by that | get a cal
-- that | don't get acall froma mner or a wi dow out there who is
struggling to get Black Lung disability benefits. And that's
another job that I've inherited as in ny role working with the
union is coordinating the Black Lung prograns. So | get to see
both sides, the folks that are terribly di sabl ed and the m ners who
don't want to be.

And I'mtelling you, | have never been so frustrated in
nmy life to spend 25 years of ny life trying to come toterms wth
fixing a problemthat for sonme reason we just can't seemto cone to
grips with. And what's so frustrating is, as this | awer cane in
here yesterday representing a client, 1" ve represented ny clients
for well over 25 years now and they've placed a big burden on ny
shoul ders and that is totry to figure out a way to fix this. And
| can tell you this, |I've taken that responsibility as serious
today as | did the first day that that was put on my shoul ders.
And it is real frustrating.

And, Marvin, | don't know what "di abolical" response was
of the mner but | can tell you this, that |I've seen nmners so
angry at times over a failure for this systemto work on their
behal f, to fix their problens, that that termprobably was |ightly
used. And as you go into the culture of the coal mning industry
and you just go in a section, go in a dinner hole, go in a bath
house it's not the same culture that sets here. And that bothers
me because | think there is a disconnect interns of the culture of
peopl e that we have that are making decisions and a culture who
actually are affected by those.

And | sat here through the course of all these hearings
and | swear there is such a di sconnect here that |I'mgoing to tel
ny folks in the nmessage |'m sending out of here that based on
everything that 1've seen I think |I have failed you guys again.
And | just don't know how to fix this problem

| have been to neeting after neeting after conference
after public hearing after neeting after conference throughout ny
life. Mners cane forth, raised these i ssues, expectations to the
governnent to fix themand when we wal k away -- and don't take this
wrong but | think this is the situation we've rolled into -- the
governnment knows best. | think there is such a | oud nessage sent
to this panel over the last, what day is this, the sixth day of
hearings, fifth day of hearings, whatever it is, to do sonething
different than you' ve done that if the governnent does not heed
t hat nessage they're ignoring the public and the whol e regul atory
process. Firmy believe that fromthe bottomof ny heart.

| don't know how many miners -- and we're going to go
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back through the I'i st when we pull out the transcripts and find out
how many mners called for this thing to go back and be rewitten
and follow the reconmmendati ons of the Advisory Commttee, to go
back and rewitten in a way that takes the policies out and puts
this in a format of plain English, plain rule mner operators can
understand, mners can understand and read it.

Now, this is a rule that Al Gore would have a fit over.
And there's a lot of different reasons for that but 1'mgoing to
tell you the first reason. W had two of our w tnesses yesterday
ask for clarification on the record, Were do | find that ful
shift sanplingis required for verification plan sanpling? And you
guys had ne fooled too because | said, it's in there guys, it's
plain, it's in there.

And after | think Tom Kl ausi ng was the | ast to ask that
gquestion, cane back to ne and asked ne again. And | said, Wll
"1l showyou. So | started flipping through there. And you know
what? | couldn't find it. And, you know what? Were it talks
about sanpling for plan verification and setting these standards of
exposure levels it's not there.

And then when | heard the explanation this norning
because we sent Tom back |i ke, Tom we got to get this clarified.
And you know what | found out? This is one of those rules where

you go to the full shift rule, then you go to -- and I m ssed one
of them GCeorge -- you go to this one rule and then you go to --
"Il pull themout of the record. W'IlI| respond to that whenever

we do our final comments. But it's so conplicated when why didn't
we just say in the plan verification sanpling provisions this is
required to be a full shift sanple with a reduced standard, and
here's what it neans? And it doesn't say that there.

And | think that's one of the real problenms with this
rule. And | just used that as the starting point because if this
is for mners you expect mners to be able to figure all that out?
And | sat here for how nmany days and listened. | nean, |'mreally
trying to understand this rule and | tell you what, | was conf used.
And I'mstill confused after | got the | ast answer. But | can tell
you there's a whole | ot of mners out there that's going to be nore
confused than that. And |'m afraid, Mrvin, there wll be
i nspect ors confused.

MR. NICHOLS: Joe, we wouldn't try to argue that the rule
i s not conplex. And, you know, just to respond to what we've heard
here, you haven't nmade a comment or a recommendati on that we don't

have. | nmean | could alnost set here and list them And this
panel has got your comments. | nean, | could assure you there's
not one we've m ssed.

MR.  MAI N: I'"'m not saying that you didn't wite them
down, | figure it's going to be in the record. [|'mjust talking
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about where, what you hear. And I'mgoing to give you a couple
exanmpl es of that as | go through.

Anot her clarification I think we need to nmake in the
rul es, too, regardl ess of what formthey cone out in when they do
get in sonme kind of final stage is 70.214 which tal ks about the
dust level and it talks about twice the average or tw ce the
appropriate dust level, | think is sonmewhat cl ose to the | anguage.
But the way that's drafted it gets sone inference that you can
actually even double the 4 mlligramstandard in section 70.214.
And | know that's, you know, fromthe way | read it | know that's
not what you intend to do but the way that standard is drafted I
think it gives the inference that you could actually raise that 4
mlligramto 8 mlligram And things Iike that | nmean we need to
go back, and we're going to be doing that through our final
coments to clean it up. But points like that I would like to
make.

Going back to trying to put the final comrents on the
record, and | think you' re going to hear sone di fferent things here
this norning that, hopefully, will help guide this process. But
the first statenent | got to make is that the nessage from the
general public on this rule has been so conpelling and has been so
| oud it's deafeni ng about what needs to be done here and that the
rule falls far short of what's needed to protect the nation's
m ners and that there's so many problens with this rule that you
can't, we believe, fix it by just nerely going back and making a
f ew changes.

That it did not neet the recommendati ons of the Advisory
Committee nor the NIOCSH criteria docunent nor the | awsuit that was
filed by the United M ne Wrkers. It's contrary to the Act in
various areas. And it's just a very problened rule. And the way
it's drafted just adds to that conplexity.

The rule in its structure is drafted in a way that |
t hi nk has been clearly stated by a lot of m ners and m ne operators
that it's too discretionary, too nuch policy. And | think you have
to appreciate the fact that mners just are not going to buy a
"trust me" rule. And basically that's what we get down to when we
get outside of the framework of a clear, concise standard. And
there's a lot of reasons for that. And |I'mjust going to talk
about the reasons why mners would be skeptical of that just out
here in the Utah area, in the west.

| remenber when a plan was approved to allow at return
entry on a two entry mning section to be bl ocked off by a roof
fall. And that mners went to MSHA to try to get that fixed and
they had already predeterm ned that the operator could do that.
And shortly thereafter there was a fire and there was 27 mners
trapped by that fire and which | personally was involved with the
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efforts to recover those mners and eventually the recovery of the
bodi es fromthe m ne, which took al nost a year

And those mners | ost faithin their governnent to act on
their behalf. And | think people could understand that, that why
didn't the governnent protect us better by not letting that
operator do that?

| remenber a case at the Eagl e Nunber 5 m ne in Col orado
where a coal mner was killed in a mne that had no roof bolting
pl an, that had no roof bolter. They were using a single roof post
4 foot off the rib and using three radius posts in the

I nt ersecti ons. That was the roof control plan. The roof
col | apses, killed a m ner.
And | was totally surprised to find that we still had

mnes like that in the United States, particularly union mnes.
And we went in to get it straightened out and sent a firmnessage
to the conmpany, You're buying a roof bolter or this mne isn't
wor Ki ng.

And we had arrangenments made to get that deal finalized
when we found out that the plan that the conpany had already
submtted tothe MSHAdistrict office all owed themto conti nue t hat
sanme plan and | think add one radi us post to the intersection and
drill for HUD coal was approved. Yes, Eagle Nunber 5 nine.

And not only till a second m ner was killed about a year
| ater did that plan ever get changed. But mners were stuck with
t hat .

And | nean this is the reality of what m ners see about
policies of the governnent. There's a lot of good policies
Marvin, that you guys do. And we appreciate those. And when we
have a rul e, you know, the good i nspectors are out there and a good
part of this agency that's making the right kind of decisions, you
know, that systemis going to work okay. Wat we've got to guard
against is the bad decisions of nmne operators and the bad
deci sions of the governnment or when politics get involved because
of elections. And | think we can all wite sone history books on
how pol i ci es change.

So you got to understand that this trusting approach for
mners just don't work, they don't buy it, they don't want it, and
they shouldn't. And |I'd recommend based on everything | know to
rail against any kind of regulation or any kind of regulatory
activity that renmoves that clear rule from that posture to a
unclear rule or a policy.

The rule failed to keep the prom se of Congress. In one
of the sections that we've been tal king around but haven't really
hit yet is 202(b). And I'mgoing to read 202(b) to you because
think that the panel is guided by this in their decision nmaking:

"Anong other things, it is the purpose of this title to
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provide to t he great est extent possi bl e that the working conditions
I n each underground mne are sufficiently free of respirabl e dust
concentrations in a mne atnosphere to permt each mner,"” that's
all those fol ks setting out there, "in each underground coal m ne
are sufficiently free of respirable dust concentrations in a m ne
atnosphere to permt each of those, each miner the opportunity to
work in the underground during the period of his entire adult
working life without incurring any disability from pneunoconi osis
or any ot her occupational related di sease during or at the end of
such period."

That's your mandate by the M ne Act to draft rules to do
that. And we believe that the rules that have been drafted, the
proposal s do not neet that objective of the Mne Act.

Section 101(a) of the M ne Act directs the agency on how
to proceed with rulemaking. And what it says is "no nmandatory
heal th or safety standard pronul gated under this title shall reduce
the protection afforded m ners by an existing mandatory health or
safety standard.” W believe there's various areas of this rule
that the agency has nade proposals that violate not only the
principle of that but the clear | anguage of that provision of the
M ne Act.

Now, just for starters, | think whenever you have a
standard that sets clear cut sanpling processes that define when
and how and by what neans sanpling will be done then you w pe t hose
standards out and you rely on a policy to inplenent those that is
contrary to protections that m ners have that they could -- that
t hey have under the standards, those are gone.

And when you | ook at the airstreamissue and you | ook at
the cl ear mandate of the M ne Act and the standards that inpl enent
t hat and you have a provi sion that now subverts that in our opinion
and, you know, you know exactly where we're at there wwth regard to
our belief that we're actual ly repl aci ng engi neering control s, that
that's contrary to both the Mne Act and it viol ates Section 101(a)
of the Mne Act.

When you raise the dust levels to 4 mlligranms, and I
think as Tom W | son just wal ked t hrough that process, there was a
point in tinme to issue these special permts, that was at the
I nception of the Mne Act in 1969. That's gone. And I think the
Act was cl ear that when you get tothis point that'sit. And there
is also a focus by Congress to even reduce that dust standard
|l ower. And | think that's what gui des the agency in their decision
maki ng process.

To not do those things violates the Act, violates the
principle of the Act and is unfair to the mners who are trying to
achieve this goal of working their adult life without risking
contracti ng pneunoconi 0Si S.
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As | pointed out, theruleinmany areas failed to foll ow
t he Federal Advisory Conmittee. And not only nyself, that's been
a statenent | think you' ve heard many, many tines. And | would
like to read froma reconmendati on that guided the agency in the
t akeover of the dust sanpling program And the thrust of a lot of
that can be found in Reconmendation Nunber 16(b) and (b), and |
will read that.

"The Conmittee believes that any MSHA resource
constraints should be overcone by m ne operator support for MSHA
conpl i ance sanpling. The Commttee recommended that to the degree
that MSHA' s resources cannot al one serve the objective identified,
resource constraints should be overconme by m ne operator funding
for such increnental conpliance sanpling. One neans for obtaining
this support could be a reasonable and fair operator fee based on
hours wor ked or ot her equi val ent neans desi gned to cover the costs
of conpliance sanpling. Any operator fee should include an
accountability systemto ensure the uniformapplicability of the
programt hroughout the industry. The fee should only be utilized
for specific purposes of required sanpling.

"The Committee considers it a high priority that NMSHA

wll take full responsibility for all conpliance sanpling at a
| evel which assures representative sanples of respirable dust
exposures under wusual conditions of work. In this regard MSHA

shoul d explore all possible means to secure adequate resources to
achieve this end wthout adverse inpact on the remainder of the
agency's resources and responsibilities. Conpl i ance sanpling
shoul d be carried out at a nunber and frequency at least to the
| evel s currently required of operators and MSHA. And the m ners’
representatives should be afforded the opportunity to participate
inthese inspection activities as provided in Section 103(f) of the
M ne Act."

Now t hat' s Recommendati ons 16(b), 16(a) of which | was a
party to in the devel opnent of. And we're going to be producing
nore information for the record but we've already gave it to you.
But there is a considerabl e anount of discussion by the Commttee
about that very concern.

And as Tom pointed out in his earlier testinony, there
was a concern that MSHA not just run in there and take this over
wi t hout taking or maki ng sure that they had t hose bases covered and
to do it in increments. And what we found is we've only got to
phase one, which is the agency beefing up its rol e and we never got
to phase two with regard to taking care of this funding probl emand
this guarantee that we would have frequent enough inspections,
sanpling inspections at coal m nes.

Now, |'mnot mat hematician, but | got ny cal cul ator out
and figured out a couple things. One is that we produce about a
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billion tons of coal inthis country a year. $20 mllion, Marvin,
equates to 2 cents. That's Joe Main's 2 cents worth right there.
2 cents a ton on coal will come up with $20 mllion

Now, if you want nore, and we suggest that we do go for
nore, then 4 cents would get you about $40 million to make sure
that we don't rely on taxpayers to have to foot this bill, that we
don't have to worry about going to Congress every year and sol ving
this problemw th funding. That there be a mechani smin there that
that fund really guarantee the dust sanpling that m ne operators
did do in the past, and that that funding schene be set up to
adequat el y have enough frequenci es of inspections in coal mne or
dust conpliance sanpling in coal mnes to protect the nation's
mners to neet that one paragraph | referred to earlier in 2 or
2(b).

I s such a fund outrageously beyond the thinking? No, it
isn'"t. W have at | east three funds that I'maware of, and there's
probably nore, established right now where there's contributions
that go in to cover costs. One is the reclamation fund. One is
t he Coal Act fund, the healthcare fund. And athirdis the Federal
Bl ack Lung Disability Program

You know, an amazing thing about as | thought through
this and tried to figure out sone sol utions here whi ch was what t he
Federal Advisory Commttee had expected MSHA to do, because that
was a recommendati on of the Commttee, | started to ponder on this.
It's cost through the Federal Disability Fund about $36 billion
since 1970. It cost about a billion dollars a year out of that
fund to cover those who have beconme sick from the Black Lung
di sease.

Now, we're talking about in this case $20 mllion or,
say, $40 million to create a fund to prevent that very di sease of
whi ch we' re conpensating themat high rates at the other end. And
it's sort if you was a public investor you woul d sure not invest in
that kind of a stock. What you would invest in is the stock up
front which is the preventative neasure approach. And for thelife
of me, given the fact there is established trust to carry out
specific functions of great inportance to care for the nation's
mners and one that we have found year after year to be so
seriously flawed, and there is the opportunity to do that, and
there is the recomendati on of the governnent to proceed fromthe
Federal Advisory Conmittee they appointed and received that
recomendation from for the life of me | can't figure out why we
are not pursuing that, that approach

And, you know, | went through the preanble, and if | m ss
sonet hing when | finish up if somebody wants to point out where
there i s a di scussi on about any ki nd of actions that the agency has
undertaken to do that follow ng, you know, consistent with this
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recomrendation | would |ike to see that because | would | i ke to get
better educated nmyself. But |I'mmaking a recommendation at this
poi nt that you foll owthe recomendati on of the Advi sory Committee.
| think you need to be l|looking at what the Comm ttee already
real i zed back in 1996 that they pre-advised the agency of, and go
| ooking at establishing a fund of which operators would nake
contributions to to fund any additional resources. And to the
extent that if we run into financial problenms on Capitol Hill,
can't get the funding, there is a nechanismthat that trust fund
jacks up the dollars or contributions to cover any shortfalls.

And | think that was clearly within the confines of that
reconmendat i on.

The other thing that | would Iike to point out is that
took a look at the data | did get. And, by the way, I'mstill
short data that | need which deals with the nunber of inspectors
t hat MSHA has, enforcenent personnel. And | do need that fairly
qui ckly. If we don't get it we're going to have to ask for an
extension to this whole process because it's really inportant to
this, the crux of this whole issue.

But | took a look at the data and what | found is that
when | was setting on the Advisory Commttee in 1996 there was
1,722 MMJs being sanpled by the operators in the United States.
And you know what it was |ast year? 1,298, according to the data
that | received fromMSHA. And that's the nunber of MMJs, tota
nunber of MMJs that were sanpled by the operator in both those
years.

Now, what that represents is about 25 percent reduction
in the nunmber of MMUs from 1995 t hrough 1999. And as Tom W1 son
has pointed out twice in the record, we set before the Advisory
Conmttee and | i stened to what MSHA coul d do or what they said that
they may be abl e to do which was one i nspection a nonth, and we had
25 percent nore MVMUs at that time. |'ve pondered on, gee, we ought
to be able to do nore now with fewer M.

And | al so took a | ook at the nunber of mines that was in
exi stence in 1995. According to this data there was, the nunber of
produci ng mnes that were sanpl ed by the operator was 1,539 m nes
In 1995. In 1999 that figure dropped to 1,289. That's a 16
percent reduction of total mnes that exist if the agency's figures
are correct that |I've been provided wth.

Now, what that tells ne is we have a |l ot fewer m nes than
what we had in 1996 as we set there an debated this whol e issue.
And |'ve raised this question with MSHA, and ny president has
rai sed this question wwth ne is where is all these resources going
fromthose mnes that are shutting down?

And that's the reason we need to get that data, Marvin
for us to be able to conpetently, you know, remark to the record,
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b ut.

MR. NI EWADOVSKI : Joe, can | just interrupt you for a
m nut e.

You were tal king about enforcenment personnel. But |I'm
| ooki ng at the sane data that you have and the last itemthere has
total nunmber of MSHA "enforcenment personnel™ by year. That's the
gquestion that you' ve asked; right? So there is a nunber there of
total enforcement personnel.

MR. MAIN. That is an oversight. | see, it's a footnote.
Okay. GCkay. |'Ill double check to make sure ny FO A s conpl etely
conplied wwth. | know whenever you told ne it's com ng over you

said that was not with the data, GCeorge.

MR. NIEWADOWSKI: At that tinme it wasn't.

MR MAIN. Ckay. VWiich is the sane data you sent ne
right after you told ne it wasn't there.

MR. NI EW ADOVSKI :  Yeah, well, what happened was, what
happened was when | was concentrating on respirable dust since it
was del ayed in sending it to you, renenber you had call ed and said
two hours later, Wiere is it? during that tine.

MR MAIN:. If you' ve got it, put it in there. Okay, |
understand. | was going on the assunption of the information you
provided it wasn't in there. And | didn't, didn't understand the
change and it was there. Appreciate that you did that. But have
been better if I'd known about it. Ckay.

W'l |l take a | ook at those nunbers, too, totry to figure
out the total resource issues |later since we haven't had a chance
to do that.

But, nonetheless, there is a sizeable reduction in the
nunber of MMJs in this country and a sizeable reduction of the
nunber of mnes. And to us that woul d be the second approach t hat
we would take to try to figure out that calculation in ternms of
what this governnment should do to take over the sanpling program
But | firmy believe as a person who hel ped draft, who was in the
debate over and in the final resolution of 16 of the Federal
Advi sory Commttee that that recommendation be foll owed. And
that's an official position of the Mne Wrkers at this tinme.

We need, as Tompointed out, we need to fix this problem
before we elimnate it. And | thinkit's totally unfair to mners
just to wi pe out a sanpling schene, although in many m nes we woul d
say that it's plagued with problens. | would venture to say that
over the last few years because of sone actions of MSHA that that
has i nproved. And we appreciate those i nprovenents. W al so know
one thing, alot of those i nprovenents were tied into policy. And
it'stiedintothis rollercoaster of attention on respirable dust.

| have watched this whol e respirabl e dust issue just go
| i ke this up and down. Wen the nation is focused on it, when the
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attention is there there is attention given. Wenever the focus
gets sonewhere el se and the heat goes off we've had an unfortunate
situation where the dust problens have increased in coal mnes in
this country. And | think you can just follow that curve with
regard to when the governnment was focused and was not over the
years. So those are not reliable to fix the problenms of these
m ners. They need sonething black and white, concrete that gets
t he job done.

And | believe that this problemcannot be fixed with the
current rul emaki ng because the agency did not go far enough to
address clear cut proposals that would inplenent the Federal
Advi sory Committee or inplenment the kind of a program that the
mners in this country need, and therefore we've got to go back to
the well and fix it.

Marvin asked yesterday | think one of the mners, nmay
have been Tom Kl ausi ng or Randy | believe it was, inregard to the
sanpling or what do we do between those sanpling, conpliance
sanpling periods in coal mnes? And there was an exchange about
how the plan verification system would work, realizing that the

afternoon shifts | think was the deal that had the higher
production | evels. And as | was wal ki ng through that it got to the
poi nt, well, okay, we verify based on whatever shift we pick based

on the tonnage. But what happens after that when we go to do
conpl i ance sanmpling?

And there was a discussion | believe, Marvin, about the
bi ront hl i es woul d cover that period. And you asked the question,
Wll, what wll we go in between those?

And | think there's some sinplen nded answers to that
question that has been raised by mners by years, that was
explicitly outlined in the Federal Advisory Conmmttee to hel p deal
with that. And one of which is in addition to an effective MSHA
t akeover which | think has to happen effectively, and |'ve said
that on record, we don't want an MSHA sanpling program we want an
MSHA qual ity takeover program And that's two different ani mals.
But we got to fix that.

And the operator has to have sone responsibility to do
plan verification to nake sure their plan is functioning right.
And we've addressed that and that was addressed as well by the
Advi sory Committ ee.

We need torequire, Marvin, continuous dust nonitoringin
coal mnes. And | think that's the one missing |link here that we
have failed to fix that will help |I think this whole process in
havi ng qual ity conti nuous dust nonitoring that A gives mners the
kind of information to enpower themthat they need, and to all ow
MSHA t o have sone other reliabilities of know ng what's goingonin
sone of these mnes while MSHA' s not there.
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W all know MSHA can't be in every one of these coa
m nes every day. That's an inpossibility. W all knowthat there
Is sonme operators, if you look at the evidence, that has
mani pul ated the system and that you give them the perfect plan
verification system which we need to get these real good plan
verification systens in place, but the m nute you wal k out of there
down cones the line curtain, heck wwth the water sprays, heck with
all these controls. And that's been verified |I think by various
evidence that's been placed on the record over the years. And
you' ve got to do sonething to fix that. And | keep harping on that
but I"'mtelling you, | think that is the nbost serious problemin
the coal mning industry to fix that mners are nost vul nerabl e,
that that provision of the Act where they shoul d be guaranteed t he
ability to go through Iife without getting the Bl ack Lung di sease
that we're mssing the nost here.

And as | keep saying, |'ve |ike racked my brain as |ike
how do we fix that? And | think one way is to build the nost
t anmper proof continuous nonitor you can build that records data,
that gives mners at least to the extent that they have sone
freedom to use that the ability to use that data to act for
thenmsel ves. And in those cases where they don't have, to give the
governnent some i nformation to act on. And bolt those suckers down
to a piece of mning equipnent that can't go out and hang in a
di nner hol e.

Now, again, | challenge this commttee, if you have a
better solution to fix that problem you know, we're open to it.
But, you know, in all of nmy years of trying to figure this out
other than parking a federal inspector there at some of these
operations, which we can't do, we've got to cone up with a better
solution if we're really going to help those m ners.

And | do speak on behalf of mners that we don't
represent all the tine because | have | ots of coal m ners out there
and a lot of theml think are being abused in sone of these m nes
to the point that it's just awmful that we as a society would | et
t hat happen.

You need to enpower miners too. And | think that's one
area that there is a real disconnect here between this panel and
t he audi ence and those that have put information on the record in
the past. Thereis awsh for mners to have a greater role in the
whol e dust sanpling, dust control program And al though, yes, we
appreciate the fact that we have a provision in the ventilation
pl an schenme to submt comments, we know what that does. W know we
have sone district managers, Marvin, that are very perceptive so
that, you now, to what mners have to say. And we have
enforcenent. Tomknows t hat for whatever reason, you know, it just
didn't work out that way.
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And so that provision is good to notify, good to give
m ners the opportunity to coment, but it is not alegal authority
standard. And it is not one that guarantees specific rights. And
what m ners want i s sonmet hi ng hard and tangi bl e t hat t hey have sone
right to not only participate but sonme right to have sone power
over influencing the conditions that they're going to be in in
their coal m ne.

And this whol e di scussi on we' ve had over the raising of
the 2 mlligram standard, 4 mlligram standard, | set back here
because | just watched for any response sayi ng, yeah, you guys are
right, you do have a | egal tool there that woul d be changed by this
rule. The tool right nowis if MSHA cones in and does cite at 2
mlligrans, whether that's an average or just happens to be
everybody's at 2 at the tine, whatever that case may be, but at
| east under that provision of |law you have a right to after NMSHA
cites to challenge both MSHA and that operator to fix the darn
thing. And you have the ability to have a legal right if they
don't do that to go into court to force that to happen. You can
chal | enge abat enent ti nmes or you can chal | enge t he nodi fi cati ons of
st andar ds.

And it is our clear belief that the way this rule is
drafted the real decision nmaking takes pl ace between Energy West,
bet ween Randy Tatton and | guess Marvin Nichols right now, | nean
interns of, you know, the two bodi es that nmake that deci sion. And
you stand back and say shouldn't the m ners have sone | egal right
here to say, Hold the fort, we can't let this happen? This is our
life that you're trying to figure out here.

The m ne operator who's setting up there in the office
somewhere does not end up breathing that dust. And the NMSHA
official who is setting upin their office not breathing that dust
I's maki ng t he deci sion for Canron Mont gonery, right back there, in
that room of what he's going to have to live with. And we think
that is totally unfair. And we think that what's happened here is
that the agency has not really realized the inportance of the
mner's role to stop that from happening.

Now, | can guarantee you one thing, we've got sonme of the
smartest safety commttees in the world that work at these coal
m nes. And to the point that both the governnment and t he enpl oyers
woul d work with themand have themas a partici pant in the process,
the miners at that coal mne's going to be better served, not worse
served. But when we cut them out of the picture, we take away
their legal rights, it undercuts their ability to represent their
own m ners and deci de what kind of conditions they're in. And we
think that's dead w ong.

And we t hink any redrafting of the rule as you go t hrough
t hat piece by piece, what role should the mner really have here?
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And let's nake sure that m ner has sone kind of a voice powerfu
enough to stop sonething that's going to be bad for themand to
have sone power to influence the right kind of decision nmaking to
take place. And |I'mnot prepared to go through all of that today
but I"mjust telling you | think that's all mssed through this
whol e rul e and regul atory schene.

| don't think the agency really got the point on what
true mner participationis and what it needs to be. | don't think
they got the true neaning of what the Advisory Commttee intended
to do. You know, training these folks. And I think some of the
m ners tal ked about the training shortfalls of mners. Yeah, we
put the information out. Yeah, we use our journal. Yeah, we get
out there and we beat on our commttees about all this stuff.

And |i ke the chest X-ray program W went out there and
told our guys, as a matter of fact, we drug themto the ol d chest
X-ray centers, you know, just trying to educate the mning
popul ati on about the inportance of staying healthy, about not
br eat hi ng bad dust and about havi ng nedi cal surveill ance and t hose
things. But I'lIl tell you, there's a whole | ot of mners out there
that don't get that diet. And there's a whole | ot of mners that
| don't know at this stage how they're even getting information.

But | think the Advisory Commttee wanted like the
mners' reps to be there when -- let's do training, let's train
these mners, let's have the mners' reps there, let's have him
certified, paid for the operator so they know what the sanpling
program and systemis. Let's have themthere telling the mners,
you know, from that perspective what they really need to do.
Because, let's face it, folks, if you read that Coal or the
"Courier Journal" story there's alot of m ne operators that don't
want miners to know t hat because of the activities that they were
engaged in. And there's still those m ners around today.

So there's a whole raft of mners' rep issues that, you
know, we think are just mssing the mark in this whol e proposal.

Conti nuous nmonitors. |'ve heard many mners tal k about
t he need of continuous nonitors in coal mnes. And what drives ne
is what | hear fromcoal mners all the tine. And the m ners have
sai d, Hey, Joe, get us sonething that we -- we're tired of getting
t hese sanpl es back posted on the bull etin board. You know, we were
up there mning and cutting up bottom and top, you know, on the
conti nuous m ner, you know, two weeks ago. And we're out of there,
sanpl ed. But we want to know what kind of dust we're in today.

M ners are held hostage in the current systemto what
MSHA does or to what the operator does to figure out what their
dust levels are. And we think that's dead wong. W think that
what position that mner's take in 1976 in G ncinnati, Chio, that
has been battle cry since that point in time is get us a dust
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nonitor we can put in those mnes so we, the mner, can see what
this dust level is and we can take sone action here and we can
force sonething to happen. And let's do it in a way that it
docunments what the dust levels are so we can use that for other
pur poses.

| believe that we are at a point that the agency can
issue a rule. | think if the agency does not issue a rule this
whol e concept of continuous dust nmonitors is dooned. | think that
the resistance by sone sectors of the industry to do that is very
obvious. And a proposed or a statenent in a proposal saying if an
operator wants to set up a test site so sonme mner nay be |ucky
enough, and | don't know if that's going to be Cam Montgonery or
it's going to be David McAteer at the JimWalters Nunmber 4 m ne or
who it's going to be but, you know, that's not way to regulate a
protection that's desperately needed by mners. W need that in
the rule. Let's get it done. Let themfight over it. [If they
want to argue that in court till heck freezes over, |et themargue
it. But | think the tinme has arrived for this governnent to step
up to the plate, get bold and do it.

MR. NI EW ADOVSKI : Joe, can you clarify sonething? Are
you advocating fixed site nonitoring or personal --

MR. MAIN.  Both.

MR, NI EW ADOMBKI :  -- continuous nonitoring?
MR. MAIN.  Both.
And | think there's a reason for those, George. | think

the fixed site nmonitors provide an ability of mners and mne
operators to know if you |locate those where the dust generating
| ocations are at what the dust levels are and they can take sone
clear reactions to fix that problem And | think that has a cl ear
beneficial application to it.

| think on the other hand personal nonitors that are
worker friendly, and hopefully everybody got the nessage,
particularly after seeing the mner in Prestonsburg, about what's
wor ker friendly and worker unfriendly neans. And that is the
reason that the m ne workers nade the claimin those two neetings
i n February and March along with the BCOA and al ong with the NVA to
build a worker friendly dust nonitor, sonething that works for the
m ners, not for the government but the m ners.

And | think the probleml| have with that whol e deci sion
maki ng process is that | think at the end of the day there's
sonet hing that satisfied the governnent interest greater than the
mners' interest. And maybe R&P lied to us, but | renenber being
told we can nmake one or the other. And naybe NIOSH lied to us
whenever they said we've got to choose one of these, let's take a
pi ck. And when we did choose there was a cl ear nessage that went
out of that room by the mne workers, by the coal industry, by
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Nl OSH. The sil ence of MSHA was sonewhat recogni zed | ater on. And
| didn't know what that neant at the time. But we all left that
nmeeting with the cl ear understandi ng we was building a PDM 1 type
device that was worker friendly. Only to find out |later on that
there was a change.

But, you knowthe sad thing about it is that |I think, and
the record will reflect this, that both us and the industry had to
find out and we had to go |like, Hey, guys, what's going on here?
Tel | us what's happeni ng? And, you know, we wote letters to try
to get this whole thing cleared up.

Bottomline is mners need both of those, George. And |
think if you put these mners working on belt entries, | mean al
those stories that you heard about these outby areas, what a great
way for us to have mners nonitored i n ways we never had before, to
really find out what those outby folks are into. That would be a
great supplenment to the dust sanpling program where the m ners
t henmsel ves can push a button and see what kind of dust they're in
and we can have sone record of that to know so we can nake public
policy decisions on what exposures are nuch better than what we
have today. | think it would make a public policy if youlistento
nonitors on bad data in those designated areas. And we've got to
fix that problem

Respiratory protection. MSHA and NI OSH were both aware
of the faulty airstreans before this rule cane out. | was in
nmeetings with the BCOA where we di scussed this, where we di scussed
it with Nl OSH and MSHA of fi ci al s, where we di scussed the di fferent,
what different options do we have to fix this problen? And |I'm
going to have to go back and I'll recheck the dates when those
neetings occurred, but there is official neetings of the MMBCA
conmttee neeting where that occurred.

And | was surprised to find in the rule that this one
troubl ed airstreamhelnet that's the only one | know certified is
the nodel which the governnent had intended on being used to
repl ace, in our opinion, the engineering controls in coal m nes.

Now, what was so sad is | think we're the ones who
brought that up in Morgantown, the faults and the problens with
those filters. |[I'lIl go back and recheck the record to nmake sure

|"mclear onthat. But | think ny menory serves ne correct that we
were the ones who did that. And with the governnent know ng that
there's this problemreaching this rule, you know, after the, you
know, problemis brought to their attention | think raises a real
concern in our m nds.

M ners do not want to -- or miners do not wear airstreans
in the approved states. And | nmade a point at one of the points in
ny testinony about different m nes, because | got talk to these
guys because | really want to know what they want, what worked for
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them And in many of these cases you don't see that skirt on the
airstreanms. And the reason for that is when you put that skirt in
it locks that face up. Even with the older filters a |ot of the
m ners, you know, had that skirt taken off there. I1t's difficult
for themto breathe. The, you know, the condensation gets heavy.
Aguy is in there working hard, sweating, | nean all that, just put
a -- put sonething around your head and try that. | neanit's very
human nature that you're going to have that kind of a problem

Now, if you're just standing there |l ocated in a very cool
environnent with low humdity the problem probably is nuch |ess.
But they're not using these in nmany cases as an approved devi ce.
And | think you need to understand that. And | think you need to
understand there's a difficulty for them to use those in an
approved neasure. That's the reason we've been working with the
BCOA on this partnership on these Martindales which | basically
drafted the protocol which was agreed to by the BCOA of what we
wanted to try to do there. And the approach in the agreenent that
we had was not to use those as a replacenment for engineering
controls but use those as a clear in accordance with the M ne Act
when an operator is doing it out of conpliance so we can get sone
quality respiratory protection for mners. And we've got to get
there not just for the longwall mners but for miners as a whole in
this country.

And | think, again, this whole rule msses the point.
W' re concerned about all mners. W' re concerned about getting a
quality worker-friendly respiratory protectionfor mners that will
work to protect themfromthe dust. And | think that at the end of
t he day when we arrive there it's not going to be a Nl OSH approved
respirator for alot of different reasons but it's going to be the
cl osest thing we can do to protect mners. And | think there's
enough synergies to get us there. But | think this whole debate
over this rule is going to polarize that. |'mvery afraid of that
ri ght now.

The proposed rule that allows engineering or allows
adm ni strative and respiratory protections to be used in lieu of
engi neering controls need to be pulled fromthat rule. That is our
official position. And | think that's recogni zed now.

As a matter of fact, Ron, | hate to use you as a beating
board here. And | don't intend to do that. But since you're the
one wit hin these conversations | guess, you know, you're wong. At
| east wrong here.

As you guys are trying to develop this rule, | nmentioned
at the last hearing about the mners who raised the issue about
want i ng sonet hi ng done on the outbys. And, unfortunately, what we
got done was not what we expected to see and |I'm sure what those
m ners expected to see. They wanted nore. W got |less, down to
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one. But there's also a considerabl e anount of discussion on the
record from m ners about the use of airstream hel mets replacing,
however you -- substituting in your words, replacing in our words,
engi neering controls with these.

MR. NI EW ADOVSKI :  Joe, let nme correct you. Neither of

those. It's to supplenent, okay. | need to, and | need to --
MR. MAIN. George, for the record, | understand. |I'm

just trying to -- |I'mrecogni zing, you know, you guys and us have

a different position. I'mjust trying to get nmy coments on the

record. We see it conpletely different than that. W know what's
going to happen here. W went through the earplug thing. And I

just don't want to -- | don't want to get in a debate over it. You
have your position, we have ours. And | just want to --

MR NIEWADOVSKI: 1'monly trying to clarify what's in
t he docunent. W don't use the word in |ieu, okay? W use
suppl ement .

MR MAIN:. If it looks like a duck, walks |ike a duck
guacks |ike a duck, George, we call it a duck. Ckay.

In any event there was in the rule or in the discussions
| counted | think 23 conments on the substituting -- whatever word
you want to use, George -- of the engineering controls with the
airstreamhel nets. And there is not one supportive comment that |
found in those 23. As a matter of fact, "Schell |ooked out,"” this
is a closing, Ron, you again, "Schell |ooked out across the room
sand said, 'So | take it you have no interest in Racals? " Wich
| think really brings up the comments.

Now, that was with a bunch of safety commttees fromall
over the country. And |I'mnot sure who all was there at that tine.
And I'Il go back and I can pull that out and figure out where those
m ners were from But they sent a conpelling nessage to the
agency. This ain't a Joe Main. This ain't a mne worker. This
ain't a TomWIson. this cane froma bunch of coal mners like,
no, don't do that.

They do have a rule that's before them now that does
that. And, again, | will say we need to listento mners. W need
tofigure out areal solutionto this problemfor all mners as far
as respiratory protection and withdraw this rule.

One other point 1'd like to raise on the airstream
hel nets too. As we got into this discussion a few years back and
| found out, and | raised this earlier, but it didn't have these
figure then. \When we got into this discussion about replacing
airstream helnets or the engineering control/airstream hel net
I ssue, | found out that MSHA unbeknownst to nme was allow ng
operators who had quality respiratory prograns to get a non-S&S
citation where they were cited for the dust standard. And didn't
| i ke that but, you know, that was the policy of the agency that was

Heritage Reporting Corporation
(202) 628-4888



380

I nstituted sonmewhere along the line that | clearly m ssed. But
got educated on it real quick

So | go back and | have di scussions with the i ndustry and
have di scussions with MSHA about this whole thing. And | said,
whoa, wait a mnute. |If the industry can get a break and reduce
t he enforcement action by having a quality respiratory programin
pl ace they ought to be having nuch reduced S&S vi ol ati ons.

That was about three years ago. And | think the percent
of S&S viol ati ons was about 95 percent. And when | | ooked at the
| at est round of violations for the |last year 98 percent of those
violations were S&S. In 1998, 98 percent were S&S. And in 1997,
the same. So | question the sincerity of the mner operator to
really inplement quality respiratory prograns and | question the
notive here. You know, what is it we'retrying to do, just get out
of an engi neering control or really protect mners? And, again, |
t hi nk the record supports the fact that m ne operators need to get
with it first and get quality respiratory prograns before we even
start |aunching that, which we do not currently have. W do not
currently have quality airstream or air purifying systens that
woul d even acconplish that today.

As far as full shift sanpling, if anybody set in this
roomover the last five days when m ners spoke about what kind of
sanpling they wanted and didn't understand they wanted full shift
sanpling all the tine | think, you know, the panel has m ssed the
mark there. | got that nessage as clear as anything el se that was
said. And any rule that comes down we believe if you' re going to
sanple mners to conply with 70 -- or 202, 202(b) | believe it is,
or 201(b) to prevent themfromhavi ng pneunoconi osi s t hrough their
adult working life in the coal mnes | think you have to listen to
that. Because you've got to nmeasure their exposure during their
normal working. You don't doit part of it, you do it through all
of it. And you nmake reasoned judgnments about what it is that needs
to be done to nmake sure that those dust |evels stay |ow

Full shift sampling has to be part of the refornmed rule
t hat cones out.

M ners want plan verification it's clear. And | think
we' ve had a | ot of the discussions about that. W' Il be conmenti ng
nore on the record. W do support a plan verification process.
Have since the 1991 task force reconmmended this, or 1992 task force
recormended this as an action. W thought it was wise then. W
think it's wise now The question is how you do that, and you go
t hrough and fix sonme of the problens and you | op off the | ast part
of that that replaces protections that m ners have in the Act. And
we'll be doing nore comments on that.

MR. NI EW ADOVBKI :  Joe, can | ask you for clarification?
Are you recommendi ng verification, plan verification by operators
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or by MSHA? | know earlier on you nentioned by the operators.

MR MAIN:  Yeah. | think my position has been quite
clear that the test for verification purposes has to be done, that
final pass test, by MSHA. That's been our position | think for
quite sone tine. And | think it's reflected pretty clearly in the
docunent | referred to where Ron visited the mne workers with
regard to that.

But we al so believe that there has to be an obligation on
that operator to continue to go in there. Wat | fear about this
and what | think the fear was of the Advisory Comrmttee, don't just
| et the operator say we have no responsibility here anynore.

And | was real interested when the guy asked yesterday
about what real operator responsibility isinthis rule? And |I'm
t hi nki ng, oh, ny goodness, you know, two or three things, that's
it.

| think we have to be darn careful about pulling out a
responsibility of the operator not to have to go in and double
check their own system And that's the reason we support the
continued followup plan verifications by the operator in the
program

M ners want dust | evels to decrease, not increase. And
we can qui bbl e over what we t hi nk happened here. But, you know, we
have a m ndset. You haven't changed us. W see we haven't changed
yours. And that creates a dil emma here.

We saw the Advisory Conmittee reconmendations, rather
that | served on, and the NIOSH criteria docunent and we think
there's clear conflicts with what the agency has done and what's
contai ned i n those docunents. There may be di fferences of opinion
but that's the way we see it. And we think any reform needs to
enconpass those protections for mners. Mners want nore frequent
sanpling, not less. | spent alot of tine onthat. But it's just
a fact of life that that's been raised here nany, many tines.

As | said, theruleis fatally flawed. The agency needs
to go back to the well with regard to the Parts 70, 75, 90
provi sions, repropose those in ways that really take care of the
reformthat's needed to have mners working their adult life in
coal mnes without the risk of being di sabl ed frompneunoconi osi s.
And that's each mner. And needs to do it in a way that
enconpasses t he Federal Advisory Commttee findings, needstodoit
inaway that follows the NIl OSH reconmendati ons, needs to do it in
a way that follows the real needs of coal mners, that really and
truly responds to the lawsuit filed by the M ne Wrkers on January
13, 2000. And needs to do it in a way that does not strip
protections out of this Act or undercut provisions of this Act.
Needs to be done in a way that doesn't strip away protections
m ners have under the rule or weaken those provisions under the
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rul e.

We're very firmabout that. And we've racked our brain
to say is there sone way we coul d bandaid this thing. But when you
| ook at the pieces you can't just pull out one or two and say, this
Is good, let's let the rest of the stuff |lie because of the, |
think the overall harm it does in terns of trying to fix this
program to the extent that you' ve got to go back and make these
measured surgical changes. The bandaids don't work. The body
needs surgery. And that's our recommendati on.

Thank you.

MR. NI CHOLS: Thank you, Joe.

| want to say sonething to not fully explain the role
that these good civil servants play in this process that | have up
here with ne. 1've watched many of themwork on this same probl em
you' ve tal ked about since, up close and personal since 1991. |
remenber when | first cane over to coal Ron Schell and Jerry
Spei ser were chasing dust fraud. And then follow ng that a whol e
series of prograns were put in place to try to get nore real life
dust sanpling and conpliance with the health regs.

But this cormmttee and the agency is not the only player
i n rul emaki ng. The Departnent plays a role. OWB plays a role.
So, and you know that, that there's nore players than just the
agency in the rul emaki ng process.

MR MAIN. And | realize that, Marvin. But | realize
the, how shall | say this, the formation of the plan starts with
MSHA. Ckay. And that plan goes to those places for eval uati on and
revi ew. And as |'ve |ooked across this rule to see what MSHA
really did to fix sone of these problems, it was |like this MSHA
takeover, if there is information that you have about studies or
actions you've taken to figure out a funding nechanism for this
consistent wth the recomendation. And |I've, hey, |'ve supported
t hat recommendation 16(a), 16(b), 16(c) tothe hilt. 1 believedit
when we sent it off. W had hoped that the agency would follow
t hat recomrendati on. But | have not seen anyt hi ng, any evidence to
show that. Ckay?

So if you show nme there's evidence that, you know, you

pursued this that will be hel pful for us and we can naybe figure
out a better way. But | think it's absent.

VWhen | | ook at the continuous dust nonitor issue that is
so frustrating. And | think, | think sone very honest people are

as frustrated in the government as | am about that whole issue.
And we got up to this finish Iine and for sone reason decisions
were made that | think put us several nonths behind both on the
personal dust nonitor. Marvin, | was there at that nmeeting. |I'm
telling you, | wal ked out, Joe Lanoni ca wal ked out of that neeting.
We t hought we had us a deal fromthe government to build a PDM 1
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and nove on. That didn't happen.

Wth regard to the continuous dust nonitor | wal ked out
of the neeting in February believing in ny heart, Marvin, that the
governnment was going out to put this contract together. e
I dentified what we were goi ng to do, howwe were going to fix that.
And that's what we were told was going to happen. Wl ked out of
t hat neeting believing the governnent was going to do this, happier
t han, you now, we're getting there, you know Only to find out
that that contract was abandoned, for whatever reason. And we
st opped that.

| heard conpl aints, We don't |ike using R&P. Well, maybe
| don't either. But, you know, when you're in for dianmond and for
dollar. But we go back to R&P to build the PDM 2. | mean, okay,
you know. You know, it's like the problemof it is we're stuck,
unfortunately, sonmetines with people who have the keys to the safe
that we may not |ike but, you know, we've got to deal wth.

But | think those are i ssues that you can't bl anme on OVB
and you can't blanme on the Secretary of Labor.

MR NCHOLS: |I'mnot blamng any --
MR MAIN.  Ckay.
MR. NI CHOLS: Let's be clear here. I"m not blam ng

anyt hing on the Departnment or QOVB.
MR. MAIN.  But | nmean we can't blanme them

MR. NICHOLS: |'mjust saying that there's other players
I n the rul emaki ng process beyond this committee.
MR. MAIN: | appreciate that. Understandit. | just net

with OMB two weeks ago on the Black Lung disability rules. W've
had neetings with the Labor Departnent on these rules. And one of
the problens we're faced with as we set here is realizing this is
a serious problemand there is all these other players, we'd better
get of f our dead butts and start doi ng sonet hi ng about dealing with
t he whol e system here. You know what |'m sayi ng?

MR, NICHOLS: | don't want these m ners to think, though,
t hat they' ve nade a conpelling case to this commi ttee and what they
want m ght not come out the other end.

MR MAIN:. | think we have an inpression about what we
shoul d expect fromthis conmttee by setting here and watchi ng t he
conm ttee work that we have to react on. And, unfortunately, when
| shut up here | guess the public comrent period ends so we' ve got
to all go make our judgnents based on what we believe, you on
yours, us on us.

But | tell youonething !l will not do, and | will not be
guilty of the sane sin twice. W wal ked away in 1980 based on

prom ses that we're still talking about in 2000. I will not
recomrend to our fol ks that we wal k away fromhere with the sane
hopes and aspirations that sonething will be done. GCkay. | think
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it'"s wong for ne to do that. And |I'm shooting straight with ny
fol ks that | honestly believe, Marvin, whenever we finish up this
reform whatever the heck it is, probably in our lifetines that's
it, given the 25 years to get here. Andif it's not good enough to
get them where they want to be then they shouldn't accept that.

MR NICHOLS: |I'd just say our goals are the sane.

MR. MAIN: Listento the mners. Listen to the records.
Fol | ow your own Advi sory Commttee that you guys appoi nted for us
to cone in and tell you what to do. And do what's right for coa
m ners.

Thank you.

MR. NI CHOLS: Thank you.

Anybody el se want to, in the audience want to speak?

MR. DE BUYS: One m nute.

MR. NICHOLS: You told ne that yesterday and we stayed
here 45 m nutes with you. Seed generation, that's what you're up
to.

STATEMENT OF JOHN F. DE BUYS, JR, BURR & FORMVAN LLP, Bl RM NGHAM
ALABANA

MR. DE BUYS: | |ike standing up. Now | can al nost | ook
at you on a level basis. When you' re down there it's kind of |ike
you' re arguing before a Suprene Court.

But in 30 seconds, | want to say that the question format
of these rules is wonderful, period. | read rules all the tine.
And | like them You can turn it back around if you want to and
take the question mark out of it and nake it a statenent. But when
you nmake it a question it makes it a whole | ot easier for your m nd
to say, all right now, what is the answer? And you |earn better.
Think it's a great way to do it.

And if I'd read closer, 70.220 says, "Wat information
must | (the operator) post on the mne bulletin board?" and that
would be it. And if 1'd gotten to that quicker | wouldn't have
asked t he question.

Thank you.

MR, NI CHOLS: Thank you.

Anybody el se?

(No response.)

MR. NI CHOLS: Ckay, thanks for show ng up.

(Whereupon, at 11:17 a.m, the hearing was concl uded.)
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