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PROCEEDI NGS
(9:28 a.m)

M5. SILVIE: Good norning. My nane is Patricia
Silvie. |1 amthe Director of the Ofice of Standards,

Regul ations, and Variances. Wl conme to MSHA' s public
hearing on its proposed standards for occupational noise
exposure in coal and netal and nonnetal m nes.

The nmenbers of today's panel are, to ny immedi ate
left, Mke Voloski, fromthe Ofice of Technical Support;
and to his left, Robert Thaxton, from MSHA's O fice of Coal
M ne Health and Safety; and then on the far end, Sandra
Wesdock, fromthe Departnent of Labor's Ofice of Solicitor;
to ny right, JimCuster; and to his right, Victoria Pilate
and Roslyn Fontaine, both frommy office.

The noderator for today's hearing will be Jim
Custer, and Jimis fromthe Ofice of Metal and Nonnetal
M ne Safety and Heal t h.

We are here to listen to your comments on the
Decenber 17, 1996 proposed rule revising certain provisions
of the existing health standards for occupational noise
exposures in coal and netal and nonnetal mnes. The
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hearings are being held in accordance with Section 101 of
the Federal M ne Safety and Health Act of 1977, and as sone
of you know, as is the practice of this Agency, formal rules
of evidence will not apply.

Let nme give you sone background into the noise
proposal. MSHA published an Advance Notice of Proposed
Rul emaki ng on Decenber 4, 1989, as part of the Agency's
ongoing review of its safety and health standards. The
Agency's exi sting noi se standards, which were pronul gated
nmore than 20 years ago, are inadequate to prevent the
occurrence of occupational noise-induced hearing | oss anong
m ners.

In the Advance Notice of Proposed Rul enaking, the
Agency solicited information for revision of the noise
standards for coal and netal and nonnetal mnes. The
coment period closed on July 15, 1990.

On Decenber 17, 1996, in response to information
recei ved on the Advance Notice of Proposed Rul emaki ng, MSHA
publ i shed a proposed standard. The Agency has devel oped a
proposal that it estimates can reduce by two-thirds the
nunmber of mners currently projected to suffer a nateri al
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i npai rment of their hearing, but which it estinmates can be
i mpl emented at a cost of less than $9 million to the m ning
i ndustry as a whol e.

The focus of the proposal is on the use of the
nost effective nmeans to control noise -- engineering
controls to elimnate the noise or admnistrative controls,
for exanple, rotating mner duties, to mnimze noise
exposure whenever feasible.

The proposed standard would retain the existing
perm ssi bl e exposure level, which | wll refer to as the
"PEL." It would establish a new "action |evel"” of an eight-
hour, time-weighted average of 85 dBA. If a mner's
exposure exceeds the PEL, the proposal would require that
the m ne operator use feasible engineering and
adm nistrative controls to reduce the noi se exposure to the
PEL.

| f engineering and adm ni strative controls do not
reduce the mner's noi se exposure to the PEL, the operator
must use those controls to | ower exposure to as close to the
PEL as is feasible or achievable. 1In addition, the operator
woul d have to provide any exposed m ner w th annual
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audi onetric exam nations, properly fitted hearing
protection, and ensure that the mner takes the annual
audi onetri c exam nations and uses such protection.

The comment period was extended from February 18,
1997 to April 21, 1997, due to requests fromthe m ning
comunity. MSHA has received a broad range of comments from
over 60 different interests, which included m ne operators,
i ndustry trade associ ations, organi zed | abor, coll ege and
uni versities, and noi se equi prent nmanufacturers. The
coments addressed the primary provisions of the proposed
rule, such as the action level, the PEL, nethods of
conpl i ance, exposure nonitoring, and audi onetric testing.

| will now discuss major provisions of the
proposed rule. Exposure to noise is neasured under proposed
Section 62.120. The proposed section would require that
m ner's noi se exposure not be adjusted for the use of
hearing protectors, that a mner's noise exposure
measurenent integrate all sound levels from80 dBA to at
| east 120 dBA during the mner's full work shift and that
the current 5 dBA exchange rate to neasure the level of a
m ner's noi se exposure would continue to be used.
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An action level of 80 dBA during any work shift,
or, equivalently, a dose of 50 percent, would be established
under the proposed rule.

For mners who are exposed to the 85 dBA action
| evel, the proposed rule does not require the use of
engi neering and adm ni strative controls. Rather, operators
woul d be required to provide personal hearing protection
upon a mner's request, annual enployee training, and
enroll ment in the hearing conservation program

The proposed rule would also retain the existing
PEL of 90 dBA, requiring that no m ner be exposed to noise
exceeding a TWA of 90 dBA during any work shift, or,
equi valently, a dose of 100 percent. Wile the PEL would
not change, the actions required if noi se exposure exceeds
the PEL are different fromthe current requirenents.

MSHA' s exi sting netal and nonnetal noise
standards, for exanple, already require the use of feasible
engi neering or admnistrative controls when a mner's noi se
exposure exceeds the PEL

The existing standards, however, do not require
the m ne operator to post the procedures for any
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adm ni strative controls used to conduct specific training or
to enroll mners in a hearing conservation program

Under MSHA's current coal mning standard, a
citation is not issued when a m ner's exposure exceeds the
PEL if appropriate hearing protection is being used by the
mner. In the event of a violation of the coal-m ning
standard, operators are required to properly institute
engi neering and/or adm nistrative controls and to submt to
MSHA a plan for the adm nistration of a continuing,
effective hearing conservation program

The proposed rule would establish a hierarchy of
control for all mners when exposure exceeds the PEL. In
addi tion, other aspects of the rule increase protection for
m ners and further reduce the potential for hearing |oss.

Under the proposal, mne operators nust first
utilize all feasible engineering and adm nistrative controls
to reduce the sound levels to the PEL before relying on
ot her controls to protect against hearing | oss.

Furthernore, an operator would be required to
ensure that a m ner whose exposure exceeds the PEL takes the
heari ng exam nation offered through enrollnent in the
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heari ng conservation program

Under Proposed Section 62.120(f), MSHA woul d
require operators to establish a system of nonitoring which
effectively evaluates each m ner's noi se exposure. The
proposal would also require that within 15 cal endar days of
determning that a mner's exposure exceeds the action
| evel, the PEL, the dual-hearing protection |level, or the
ceiling level, the mne operator notify the mner in witing
of the overexposure and the corrective action being taken,
pursuant to Section 103(c) of the M ne Act.

The proposed rule al so provides for hearing
protection and training. Under Proposed Section 62.125,

m ners woul d be given a choice fromat |east one nuff-type
and one plug-type hearing protector. Under Section 62.130,
m ners woul d be given required training.

Addi tionally, under Proposed Section 62.140,
operators would be required to offer baseline audiograns to
mners enrolled in a hearing conservation program That is,
when a mner's exposure exceeds the action level. Prior to
conducting the baseline audi ogram operators would be
required to make certain that mners have at | east a 14-hour
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period when they are not exposed to work place noise. Use
of hearing protectors as a substitute for this quiet period
woul d be prohibited.

The proposed rule would al so require m ne
operators to offer a valid audi ogram at intervals not
exceeding 12 nonths for as long as the mner remains in the
heari ng conservation program

Proposed Section 62. 150 woul d require the operator
to assure that all audionetric testing is conducted in
accordance wth scientific, validated procedures. MSHA
woul d al so require that audionetric test records be
mai ntai ned at the mne site for the duration of the affected
m ner's enploynent, plus at |east six nonths thereafter.

Under Proposed Section 62.160, operators would
have 30 days in which to obtain audionetric test results and
interpretation. Additionally, under Proposed Section
62.180, MSHA woul d require that unless a physician or
audi ol ogi st determ nes that a standard threshold shift is
neither work rel ated nor aggravated by occupati onal noise
exposure within 30 cal endar days of receiving evidence of a
standard threshold shift or results of a retest confirmng a
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standard threshold shift, the operator nust do the
followng: retrain the mner, allowthe mner to select a
hearing protector or a different hearing protector, review
the effectiveness of any engineering or admnistrative
controls to identify and correct any deficiencies.

Proposed Section 52.190 would require that within
10 working days of receiving the results of an audi ogram or
receiving the results of a followp evaluation, the operator
notify the mner in witing of the results and
interpretation of the audionetric test, including any
finding of a standard threshold shift or reportable |oss
and, if applicable, the need and reasons for any further
testing or eval uation.

Finally, the proposed rule would require that the
operator provide the mner, upon term nation of enploynent,
with a copy of all records that the operator is required to
mai ntai n under this part w thout cost to the m ner.

This is the last of six hearings. The hearing
was scheduled to begin at 9:00 a.m -- well, you know what
happened about that -- and to end at 5:00 p.m If
necessary, however, MSHA will continue this hearing until
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all persons have been heard today.

At this point, let nme note that the Agency has
recei ved several requests for a 60-day extension of the
post - heari ng comment period beyond the now schedul ed tine of
June 20th. The record is now scheduled to cl ose on June
20t h.

We have eval uated those requests in light of the
ext ensi ons that have al ready been given, including the
nunber of hearings held, and believe that a 60-day, post-
heari ng comment period is both adequate and reasonabl e.

MSHA is, therefore, expanding the tinme for the record for an
addi tional 42 days until August 1st, which results in a
post - heari ng comment period, that is, a comment period from
today's date of an additional 60 days.

This extension will be put in the Federal Register

for notification to the mning comunity. W wll be nmaking
t hi s announcenent several tines throughout this hearing for
all menbers of the mning comunity. Now, | will turn the
hearing over to the noderator, Jim Custer.

MR. CUSTER  Thank you, Pat. As Pat said, I'mJim
Custer, and I"'mw th Nonmetal Mne Safety and Heal th
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Division in MSHA, and | will be the noderator for this
publ i c heari ng.

The M ne Safety and Health Adm nistration views
t hese rul emaking activities as extrenely inportant and
recogni zes that your participation here today is a
reflection of the inportance that you, the mning comunity,
attach to the rul emaki ng.

Presentation of public statements will be as
follows: WIIliam Anent, Organi zati on Resources Counsel ors,
Inc.; Terrence Dear, DuPont Engi neering; Joe Main, United
M ne Workers; Dr. Janmes Weeks, United M ne Workers of
Anmerica; Linda Raisovich-Parsons, United Mne Wrkers; Ed
Pl owcha, United M ne Wrkers; Jon Hitchings, United M ne
Wrkers; JimMIller, United Mne Wrkers; JimLanont, United
M ne Workers; Janice Bradley, Industrial Safety Equi pnent
Associ ation; Alice H Suter, Anerican Speech-Language
Hearing Association; Kevin R Burns, National Stone
Associ ation; Bruce Watzman, National M ning Association; Bob
A enn, National Industrial Sand Association; WIlliamW
Clark, Central Institute for the Deaf; Tom B. Shade and Ri ck
Waugh, Teanster's Local Union 992; Harry Tuggle, United
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Steel Workers; Robert J. Blaylock, Arch Mneral Corporation;
and M ke Sprinker, International Chem cal Wrkers Union,
Counci | of USCW

It is intended that during this hearing anyone who
W shes to speak will be given the opportunity to do so.
Anyone who has not previously requested to speak should
indicate their intention to do so by signing the list of
speakers, which is under the care of Ms. Fontaine, at the
extrenme right of the table. Tinme will be allocated for you
to speak follow ng the schedul ed speakers.

The Chair will attenpt to recogni ze all speakers
in the order which they are requested to speak. |If
necessary, however, the noderator reserves the right to nost
of the order of presentation in the interest of fairness.

Al so, as the noderator, | may exercise discretion
to exclude irrelevant or unduly repetitious material. in
order to clarify certain points, the panel may ask questions
of the speaker. Also, you asked to refrain from asking
guestions of the presenters during this hearing, but you may
guestion the panel.

Al'l comments are inportant to the Agency. MSHA
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will accept witten coments and ot her appropriate data on
the proposal fromany interested party, including those who
will not present an oral statement. Witten comments nmay be
submtted to Roslyn Fontaine during this hearing or sent to
Patricia Silvie, Director of MSBHA's O fice of Standards, at
the address listed in the hearing notice.

All witten cooments and data submtted to MSHA
will be included in the rul emaking record. Should anyone
desire to nodify their comments or submt additional
comments follow ng the hearing, the record will remain open,
as stated this norning, until August 1, 1997, to allow for
subm ttal of post-hearing comments and data. |If possible,

t he Agency woul d appreciate receiving a copy of your
comments in electronic file on conputer disk

The comments are essential in hel ping MSHA devel op
the nost appropriate rule that fosters health anong our
nation's mners. W appreciate the constructive criticism
and the hard work and careful thought which your comments
represent.

Personal |y, and on behalf of the Assistant
Secretary of Labor for Mne Safety and Health, J. Davitt
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McAteer, | would like to take this opportunity to express
our appreciation to each of you for being here today and for
your input. MSHA |ooks forward to your continued
participation in the Agency's rul emaki ng activities.

Before we begin with the first speaker, you are
rem nded to sign the attendance sheet that we have | ocated
on the table outside of the auditorium whether or not you
choose to speak. Also, once again, if your nane does not
yet appear on the |ist of speakers, you will still have an
opportunity to present your testinony by notifying Ms.
Font ai ne of your intent.

For each speaker, before you begin your statenent,
pl ease cone to the podium state your nane and organi zati on
and spell your nane for the reporter. |If you have copies of
your prepared testinony, please present copies to the panel
as you begin. Thank you. Qur first speaker this norning is
WI1liam Arent.

MR. AMENT: Good norning. |It's an unexpected
pl easure to be leading off this norning. | was not aware
that that was going to be the case. | do have copies, as
well as a card, that we can give to the court reporter.
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My nane is WlliamAment. That's AME-NT. | am
an attorney and consultant with O gani zati on Resources
Counselors, Inc. In that capacity, | amresponsible for
reviewing all governnental regulatory initiatives that
address a wide variety of occupational safety and health
i ssues, including occupational exposure to noise.

The purpose of this statenment is to present the
views of ORC in response to the Decenber 17, 1996 request
for coments on the MSHA rul e on occupational exposure to
noi se in coal netal and nonnmetal mnes. W are pleased to
have this opportunity, and we wll respond wi th post-hearing
comments to both the issues |'ve raised here, as well as
t hose raised by other participants in this hearing.

ORC sponsors occupational safety and health groups
that include nore than 150 nostly | arge conpanies froma
wi de variety of industries, including sonme with m ning
interests. These conpanies have a strong commtnent to
responsi bl e and effective enpl oyer occupational safety and
health progranms. This statenent, however, is solely the
responsibility of ORC and may differ fromcoments submtted
by i ndividual nenber conpanies.
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We urge our individual conpany nenbers to
participate in all the rul emaki ng hearings and present
what ever views they have. |In fact, we encourage themto
contrast their views with ours if that is appropriate.

In this forum we wll Iimt our coments to ORC s
view of an effective and responsi bl e regul atory approach
addr essi ng occupati onal exposure to noise, as well as the
phi | osophy underlying regul ation of the subject. ORC s
post - hearing comments will expand on these issues and, if
appropriate, wll address issues raised by other
partici pants.

Traditionally, ORC s regulatory concerns are
limted to those that address hazards in general industry
and sonetines construction and maritinme. Sone issues,
occupati onal exposure to noise being one, transcend industry
classification if not only because of the ubiquitousness of
t he hazard, but because the w despread and interl ocking
concerns of the interested parties.

In addition, sone regulatory initiatives such as
this one deserve comment because they nark a deep departure
fromcurrent approaches enbodied in other regulations. The
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change in the ACE HTLV, the proposals nade by NNOSH in its
April 16, 1996 draft criteria docunment on occupati onal
exposure to noise, and this MSHA rul emaking initiative have
raised the issue to a level that should be of concern to al
enpl oyers.

The regul atory agenci es, such as OSHA and MSHA, we
beli eve, have the responsibility to develop their
regul ations so that they not only neet the techni cal
requi renents of the agencies' enabling |egislation, but do
so in manner that takes into account the follow ng concerns,
anong ot hers.

The rul e should be cost effective. |In today's
regul atory atnosphere, agencies such as MSHA and OSHA have
responsibility to focus on the effectiveness of regul ations
rather than allowing final regulations to nerely be a
reflection of the authority given the agencies by Congress.

We are not tal king about strict cost-benefit
consi derations, although we believe that those issues are
appropriate regul atory concerns, but about the
responsibility of regulatory agencies to select the |east
costly regulatory solution that can arguably neet the
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agencies' requirenents and its | egal mandates. And a
particular issue that |I'mgoing to be discussing here, rules
shoul d be consistent across industry lines.

| know there are differences fromindustries. |
know t hat MSHA exi sts because of a view, and an appropriate
one in many cases, that mning is an unusual | y dangerous
i ndustry, but nevertheless we would like to see the
consi stency be an inportant goal to the extent possible.

We recogni ze that the current situation of having
different regulatory requirenents addressing exposure to
noi se for netal and nonnetal, as conpared to the coal
i ndustries, needs to be addressed.

Thi s pieceneal regulation of occupational exposure
to noi se by agencies in the sanme executive departnent is not
in the public interest, in our view In correcting this
unfortunate situation, we urge MSHA to recogni ze the well -
accepted and successful OSHA nodel, especially its approach
to feasibility and the use of hearing protection if the
exposure is |l ess than 100 dBA as an acceptable alternative
to the MSHA proposal .

We recogni ze that incorporation of these concerns

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

24

into the MSHA approach to the regul ati on of exposure to

noi se requires substantial change to the regul atory
solution, especially as it addresses the concept of
feasibility currently being considered by MSHA, but we
bel i eve that such an action is inportant enough to support
such changes. MSHA has the responsibility, in our view, to
exhaustively exam ne the OSHA nodel before proceeding with
any alternative approach.

Consi stent, cost-effective regulations that nake
sense in the real world of enployer inplenentation, in our
view, can go a |long way toward achi eving the goals MSHA has
set for this rul emaking.

We support the decision of the Agency to defer
consideration of the proposal included in the NIOSH draft
criteria docunent. It is ORC s view that such consideration
of the proposal would be premature, and there are several
serious concerns as to whether the NI OSH recommendati ons
take into account the pragmatic and legal limtations placed
on MSHA as those limtations are placed upon OSHA by both
its enabling |l egislation and court deci sions.

We believe that Section 22 of the Occupati onal
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Safety and Health Act of 1970 supports this view by stating
that as an inportant part of NIOSH s m ssion, the director
is, one, to consider such research and experinental prograns
as the director determ nes are necessary for the devel opnent
of criteria for new and i nproved occupational safety and
heal th standards, and after consideration of the results of
such research and experinental progranms, nmake
recomendat i ons concerni ng new or inproved occupati onal
safety and heal th standards.

Al t hough she does not address the MSHA regul atory
process in NIOSH Director Linda Rosenstock's foreword to the
criteria docunent, she described the OSHA rul enaki ng process
and the limtations on OSHA in its authority to promul gate
standards. Wthout such a recognition, NIOSH s efforts
woul d be of little practical use to OSHA or, simlarly,

VBHA.

Hi storically, reactions to enpl oyee exposure to
noi se have generated enotional as well as scientific
responses to such an extraordi nary extent that productive
di al ogue has often been difficult, and |I'm sure you have
found that to be true in many cases.
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There are two areas of concern about the criteria
docunent and NIOSH s approach to the devel opnent. The draft
docunent was not prepared or reviewed by a broad spectra of
interested parties needed for the devel opnment of a criteria
docunent addressing such a controversial subject.

The expert panel, for exanple, which reviewed the
docunent and appeared at the public hearing desperately
needed additional viewpoints.

VWhet her or not NIOSH staff wish to think in these
terms, NNOSH is so closely related to OSHA and MSHA that its
activities are regulatory in consequence. For these
reasons, ORC supports MSHA in its decision to defer
consi deration of the N OSH proposals.

It is appropriate, we believe, that the debate
over the provisions of the NIOSH regul ati ons addressed in
this rul emaki ng focus on the OSHA nodel and the differences
bet ween the netal, nonmetal, and coal regulations in terns
that reflect traditional thinking about noise regul ation.

The remai nder of these comments will address
sel ected provisions in the MSHA proposal we believe are
i nportant elenents in the debate over a standard that w |
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effectively regul ate occupational exposure to noise. In
addition to the deferral of consideration of the N OSH
proposal s, ORC supports the foll ow ng MSHA proposal s.

One, maintaining the exchange rate at 5 dB. The
earlier NIOSH criteria docunent on enpl oyee exposure to
noi se recogni zed that a 5 dBA exchange rate was a real -world
descriptor of the effect increased noise | evels have on
heari ng.

Even the 1996 criteria docunent, which recommended
a 3 dB exchange rate, notes that that rate would be overly
protective in sone cases. Also, the 5 dB exchange rate is
consistent wth the OSHA nodel

Two, naintaining the age-adjusted, 10 dB standard
threshold shift at 2, 3, and 4 kHz and a reporting
requi renent at 25 dB. As a referral nechanism the 10 dB
requi renment can arguably be a part of an effective hearing
conservation program OSHA, in ORC s view, has erred in
proposing a reduction of the recording criteria -- that's
OSHA' s recording criteria -- from25 to 15 dB at 2, 3, and 4
kHz | evels. The proposed STS is consistent with the OSHA
nodel .
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ORC particularly opposes the feasibility approach
described in the proposal. This approach is dramatically
i nconsi stent with the OSHA nodel on occupati onal exposure to
noi se and ignores substantial industry experience with the
use of hearing protection and the effectiveness of properly
i npl enent ed, OSHA- mandat ed, hearing conservation prograns.

Al t hough argunments about the effectiveness of the
OSHA nodel are an appropriate line for inquiry, rejection of
t he nodel and inplenentation of a nore stringent approach
shoul d not be undertaken until any unresol ved questions
about the OSHA nodel are answered. It is our viewthat
unl ess a definitive response and exam nati on of the OSHA
nodel can show that it does not neet the needs of the
requi renents of MSHA, that MSHA has the responsibility to
create a consistent exposure to noise regulatory policy and
to do so by adopting the OSHA nodel

We believe that this is the inportant OSHA
rul emaki ng that may set a pattern for the regul ation of
occupational exposure to noise. W approach having the
opportunity to participate in the rulemaking and wll be
avail able to MSHA for further coments in response to
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guestions. And as | nentioned, we do intend to file post-
heari ng comments. Thank you.

MS. PILATE: On page three of your witten
coments you di scuss --

MR. AMENT: Yeah. I'msorry. | can't hear you.

MS. PILATE: On page three of your witten
coments, you discuss the agencies' responsibility to select
the | east cost regulatory solution that can arguably neet
t he agencies' requirenents and | egal mandate. Are you aware
that the agencies did do an anal ysis?

MR. AMENT: Yes, | am

M5. PILATE: And you still believe that we did not
select the |l east-cost alternative?

MR. AMENT: | think that to match this with ny
vi ew of your exam nation of the OSHA nodel, | think that
there is always a question whether a regulatory agency fully
exam nes all of these issues in a way that is
strai ghtforward, consistent, and absolutely conplete, and |
urge that the agency go to extraordinary |lengths to nmake
sure that the OSHA nodel is not rejected wthout
extraordi nary concern about its effectiveness.
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| f the agency has cone to the conclusion that, in
fact, it has done that, then so be it. That's the
responsibility of the agency, but | think evidence is going
to be presented by the testifiers, and probably has been,

t hat maybe that conclusion shouldn't have been reached yet.
But | understand that you have made such studies, and we

wi |l probably comment on them further in our post-hearing
comments, because that is an issue we are very concerned
with.

MR. CUSTER  Thank you, M. Anment. The next
schedul ed speaker is Terrence Dear, DuPont Engi neeri ng.

MR. DEAR. M nane is Terrence Dear, DDE-A-R |
am a principal nmechanical engine fromthe DuPont Conpany,
W m ngton, Delaware; and | will submt ny witten coments
sonetine |ater.

| would Iike to address the MSHA proposed rul es of
12/17/96, in the priority order of concerns, and first to
say that the Agency has nmade a correct decision in
mai ntai ning the 90 dBA, eight-hour criteria |evel, and
having said that, have concerns about the basis that it has
used in particular in terns of the pertinent |egal
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requi renents at page 66447, colum three, where the Agency
is required to use the best avail abl e evidence, the |atest
scientific data, and the experience of other regul ations.

| think the risk analysis that conprises Section
| (5) of those proposed rules does not in any way reflect
ei ther the best avail able evidence or the latest scientific
data or experience under current regulation. It nust be
realized that the proposed rules contain a risk analysis
that is really dated to the preregulatory era, that is to
say, even before the Wal sh- Heal ey Act of 1969.

And this is noted by the use of the terns "danage
risk criteria, percentage risk," and the history of this is
well known. It's docunented in a book by A shifksi &

Harford called Industrial Hearing Conservation, published in

1975, the National Safety Council, that those percentage
risk and damage risk criteria came fromthe Intersociety
Comm ttee deliberations in the sixties.

That is to say that MSHA and ot hers, such as N OSH
inits criteria docunent, that preceded these proposed rules
in draft form have failed to recognize that there is nore
than 25 years of |ongitudinal, epidemologically sound data
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of industrial hearing conservation programefficacy of
preventing occupational noise reduced hearing loss in

i ndustry and that in concept MSHA's proposal is to say that
there is zero credit for such intervention, for exanple, as
is required by its own regul ation.

That is to say, we don't know of anybody in the
i nsurance industry around the world who could survive, based
on doing that kind of risk analysis and saying 25 years
later that it is still valid. It is also |like saying that
the risk of getting polio in 1996 is the sane as it was in
1941, providing you exclude any benefit of the Salk
vacci nes.

In addition, the bases for MSHA cost estimates do
not address any of the stated requirenents that override al
other requirenents, and this also affects this concept of
PEL and cost benefits, and |I just want to address your
attention to what the proposed rules actually say in an
overridi ng standpoi nt.

Regardi ng, for exanple, cost inpact on the mning
i ndustry at page 66350, beginning at line 31, columm one,
and let's now go and | ook at the facts at page 66454, where
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it says: MSHA will require mne operators to consider al
possi ble controls, so as to find a conbination that will, in
fact, reduce noise as nmuch as possible, underlining the word
"possi ble" for enphasis. "Possible" is not "feasible."

Possi bl e is open ended. Possible defies anyone's
ability to enforce a regulation that woul d overenphasi ze the
capability of such enforcenent.

| would like to refer to the fact that when
considering the PEL at this point in time, MSHA, |ike other
i nvol ved agenci es, should have considered not only the
reduction or change of PEL, but the increase of PEL

And MSHA, in fact, within the proposed rules,
gives its own reasons for why the nunbers of dose, for
exanple, just froma nunerical standpoint, have been
I ncreasi ng.

And | just wanted to point out that there has been
a de facto lowering of criterion level in PEL since the
advent of the noise dosineter, which | mght add, | was a
co-inventor of the first one in industry back in the | ate-
1960's of the system and it's for the follow ng reason.

First of all, dosineters operate totally
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differently than hand-held, sound-I|evel -neter
instrunmentation, both in principle and protocol. They
handl e i npul se and i npact noi se in an undanped manner, and
also there is little control at the present tinme over the
frequently range of interest. For exanple, in the MSHA
criteria docunent, you will find a line item suggesting that
noi se-dose recording should include the 16 kHz center
frequency of that octave band.

Furt her proposed de facto reductions in the MSHA
regul ation include |lower integration threshold to 80 dBA,
whi ch the Agency admts will just increase the nunbers and
put nore people, nore mners at apparent risk.

They propose to increase the dynam c range,
propose to change the response tinme characteristics, or at
| east exam ne that possibility. And by the way, one of the
concerns | have throughout this proposed rule set is that
t here are not hard-and-fast decisions made, but nuch
wavering, for exanple, in ternms of the PEL and sone of these
ot her exchange rate and sonme of these issues. They were not
cl ear, concise deci sions.

These are well-known nethods of arbitrarily
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i ncreasi ng does nunbers, and it's a situation of raising the
bridge and | owering the water sinmultaneously, apparently
|ater on to be conbined with derating of personal hearing
protection, the elimnation of personal hearing protection
device effectiveness from dose assessnents, and possibly
changi ng the exchange rate.

The concl usion on that regard, they are
unnecessary and i nappropriate requirenents. And this is
deja vu all over again for nme, having participated in the
1975 OSHA hearings on many of these sane subjects, and |
woul d refer you to absol ute conclusions to OSH Dockets 10
and 11, where these matters have been discussed in a | ot
nore detail than | have tinme to pursue today.

My second priority is to make sure that the Agency
understands the valid reasons for retaining the 5 dBA
exchange rate. And by the way, |I'mnot going to be able to
get into it, but | would point out that in the definitions
within the proposed rules the only place where the exchange
rate is properly identified in terns of the appropriate
designation, "dBA," is in the definition.

El sewhere in the docunent that definition, for
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what ever reason, is not used. | saw 5 dB, 3 dB, 5- dB, 3-
dB; only in the definitions did | see anything near an
appropriate definition.

Al so, we had the Burns and Robi nson study
revisited. | should point out that that was originally
elimnated fromconsideration by MSHA in its criteria
docunent of 1972 as reference 127. And the problemw th the
Burns and Robi nson study is they found it extrenely
difficult to exam ne a case between what they called
"equi novicity" and equal energy hypot heses when they
couldn't identify or determ ne the dose for any individual
in their study plus or mnus 5 dBA. And | think those of us
that do this for a living can understand that.

|'"d al so point out sonmething that has not been
recogni zed heretofore, | don't think, and that is that the
ori ginal exchange rate basis that was picked by the
Intersociety Commttee, which, by the way, considered
exchange rates up to and including 9 dBA, for good reasons,
but those original intermttency argunents were based upon
establishing a known rel ati onship between tenporary
threshold shift and permanent threshold shift.
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And when that was abandoned, people continued to
say that those criteria denonstrate that intermttency
requi renents cannot be net in the industrial work place.

Let me go back to Burns and Robinson and tell you what the
essence of their study was that they did prove, and that was
t he em ssion concept.

The em ssion concept said you need to | ook at
those not only arbitrarily convenient intraday basis, but on
a weekly, nonthly, and even yearly basis.

And 1"l tell you what intermttency aspects are
for those, in case you are interested, and that is on a
weekly basis there are 120 hours of well-spaced
intermttency in 168 hours m ninmumon a nonthly basis, 530
hours of well-spaced intermttency in 720 hours. And MSHA' s
claimin the proposal that we have to nake an assunption
about intermttency is, therefore, incorrect.

Moreover, there is one assunption that has to be
made to justify the equal -energy hypot hesis, and that
assunption is that there is zero emttency in every day a
wor ker works in the United States of Anerica. The
probability of zero emttency existing in the U S. work
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pl ace is, of course, close to zero, if not zero. So that
assunption has gone.

| say intermttency of exposure is the rule, not
the exception. And there is also a fact that governing
agenci es, regul atory agenci es have chosen to ignore the fact
that there is in situ intermttency that is based on the use
of personal hearing protection, particularly where those
personal hearing protectors are used properly in an OSHA-
type hearing conservation program-- never been credited by
any agency.

Furt hernore, |ongitudinal, epidem ol ogical studies
prove that the 5 dBA exchange rate works extrenely well in
preventing occupational noise-induced hearing | oss well
bel ow hi storical damage-risk criteria and percentage-risk
criteria used by MSHA and others, and | would naintain if it
ain't broke, don't fix it.

O her clains include, in the absence of fact, that
t he equal energy hypothesis is convenient, appealing, makes
instrunmentation easier, and a whole a | ot of other things
that in today's world are not true.

Finally, | would point out that the three-versus -
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five issue is clearly resolved by NNOSH in its criteria
docunment of April 23, 1996, in the followng way. And | was
alittle surprised, | nust say, interject, that MSHA did not
pick up on this specific technical error of some nmagnitude.
And that is to say, NNOSH attenpted to use an intensity
analysis to prove the equal energy hypothesis, and when one
corrects their flawed intensity analysis, one finds that
they are recommendi ng the 6 dBA exchange rate as the proper
choice, which is further underscored by Vice and Hanson, and
it is, in fact, the latest scientific and best avail able
evidence that their wi dely acclainmed reference of 1996
provi des.

| urge you to naintain the 5 dBA trading
relationship and not to get caught up in the 25-year-and-
nmore controversy of the equal energy hypothesis. Renenber,
we won World War |, World War I, and we are not nuch
interested in the problens that Europeans have in their
noi se regul ati on, because unlike a cormment that |'ve al so
found in the MSHA proposed rules, we have to realize that
there is very little-to-zero enforcenent of these principles
in Europe and other countries.
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My third priority is to establish the overal
pri macy of the hearing conservation program per OSHA 3883
regul ation, the current standard. And | would point out
that the hearing conservation programcoments within the
proposed rules are not very true to what the real program
shoul d be like, and, in fact, MSHA finds itself in the
awkward position of saying, in essence, a programthat it
doesn't have doesn't work; and that's, | found, an awkward
position to take.

The hearing conservation program al so does not
appear in either the benefits-of-cost charts on page 66350,
and there is no total annual cost representing all required
el enents of an effective hearing conservation program

We recomrend that MSHA change its hierarchica
approach of the proposed rules to give due prinacy to the
heari ng conservation program as the best proven, best
avai | abl e evidence of the overall nethod of preventing noise
and i nduced hearing loss for individual mners, which should
be the overriding and preem nent objective of the proposed
rul es.

| find the fractions being discussed about who
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will be protected, who will not be protected, who wll be
saved, to quote MSHA, and who will not be saved, very, very
di sconcerting, and one would hope at this juncture, as we
enter the next mllennium that MSHA and ot her agencies
woul d catch up with what's actually going on out there in
industry in regard to hearing protection and the context of
a hearing conservation program and what that difference

i nplies.

My fourth priority is to require that economc
feasibility should reflect the cost to neet the PEL and not
what has heretof ore been di scussed and proposed even 25
years ago as |lowest-level feasible. | don't have tinme to go
through all the reasons for discussing this problem but it
shoul d be brought to MSHA's attention that the standard and
the PEL should be one and the sane, even in context of the
requi renents of the M ne Act.

In fact, as nost of us who work in this field
know, in actuality, the standard is a device with which you
make the neasurenent, and that's what determnes all of the
facts and consequences to those facts that -- according to
t hese ki nds of regul ations.
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The fifth priority I have is that we should
require in all applications of personal hearing protection,
and | didn't see it nentioned in the MSHA requirenents, but
it's nost inportant, that the MSHA | nethod be used,
particularly versus arbitrary derating of person hearing
protection devices; and, noreover, that MSHA should retain
t he personal hearing protection device adjustnments of
exposure | evels.

And in the context of an effective hearing
conservation program as | said, not of the type that is
outlined necessarily in this particular set of proposed
rules, but in a strict accordance with the OSHA noi se
regul ation of March 8, 1983, that these kinds of performance
of personal hearing protection are best eval uated by that
process, and that all the other processes are nere
specul ati on.

Whet her it's the | aboratory data, field data,
performance data, the real performance is what's going on
with the individual mners that have to wear these devi ces,
and how is the best way to evaluate that on an annual basis?

The other priority that | have, which is ny sixth
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priority, is it's essential to maintain mne operator
flexibility of choice of how they pursue occupational noise-
i nduced hearing | oss prevention and rel ated conpli ance
met hods. | have witten a piece which is far too long to
accommodate at this tinme, but MSHA has included wthin the
proposed rules what | call a paradox of inflexible
flexibility, and that has to do with this process whereby
engi neering controls are actually placed first, even though
there is said to be no hierarchy, and adm nistrative
controls second, and there is a consequence of engineering
controls required that says basically -- and adm nistrative
controls that says basically you try what is agreed by the
agency to be feasible regardi ng engineering controls; and
then if that doesn't work, then you go over to the
adm nistrative controls. So there is a definite hierarchy
in this process, and you can find that hierarchy at pages
66453 t hrough 66456.

My seventh priority is that MSHA shoul d provide
realistic cost-inpact estimtes that address the
requi renents stated in the proposed rules, that is, for
exanple, as |'ve already said, at page 66454, colum one,
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line 31, the all-possible, as nmuch as possible requirenents
for which it may be extremely difficult to put cross nunbers
on them and al so at page 66356, column one, |line 54, where
MSHA says it generally considers a reduction of 3 dBA or
nmore to be a significant reduction of sound |level -- hear
me, sound | evel.

Renmenber, the Comm ssion, in the paragraph
i mredi ately preceding that, was quoted as talking about
exposure level. O course, the difference between noi se and
noi se level, sound and sound | evel, exposure |evel and noise
perneates this docunent. |In fact, | could direct you to
many, many instances where the word "noise" is used where
the "noi se exposure" should be used, where "sound | evel"
where "noi se exposure" should be used, and this is another
exanpl e.

And it brings up some very serious questions
because if, in fact, the Agency is struggling with a
determ nation or the difference between noise and noi se
exposure and sound | evel s and exposure to sound, then one
wonders how, when at page 66454, at |ine 43, colum two,
MSHA, the know edgeable, | quote, and active partner, can,
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in fact, go back and forth between noi se exposure and the
sound | evel s neasured at sources. This requires sone very,
very sophi sticated nodeling.

| don't know whether it's appropriate to ask now
or not. May | ask a question of the panel? The question
would like to ask is the followng. Can MSHA descri be the
nodel s, software codes, protocol, whatever that it uses in
the presence of multiple sound-source environments to
eval uate the existing exposure determ ned by neasurenents,
presumably statistically valid neasurenents -- we can get
into that as well -- and then what process, what nodels,
specific nodels are used to deconvol ute those exposures back
to required noise reductions for each and every one of the
contributing noi se sources.

We are in an age of design by analysis. The next
mllenniumwe will address and continue with those kinds of
procedures. So | would like to know how do you go back and
forth between exposure | evels and sound | evel s and nmake a
determ nati on about i ndividual sound-source reduction in the
face of a given exposure determ nation

MR. CUSTER  The question has been noted in the
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record and will be addressed after the post-hearing
conf er ence.

MR. DEAR: | understand it's a conplicated
guestion. | just wanted to nmake sure that we are all aware
of what those statenents on those pages actually inply.
VWat they inply is that the technical support, | believe is
the quoted group within the agency, has all these
capabilities, and nmy interest is to know what those
capabilities are, and | can tell you, the world wll beat a
path to your door if you have these advanced capabilities,
and they involve very sophisticated technical nodels, and |
woul d i ke to know exactly what MSHA is tal king about and,
in essence, what is the backup for the clains nade on page
66454, 66455.

| don't know where | amw th the tine. M.
Silvie, could you help nme?

MR. CUSTER  How cl ose are you to the cl ose of
your statenent?

MR. DEAR. Well, | could go on quite a while, but
| could close by saying, and if necessary, | could cone
back.
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MR, CUSTER  Ckay. |If you would help us out here
because of the nunber of speakers we have, in order to give
ot hers an opportunity, if you would cl ose out soon --

MR. DEAR. Yeah. |'Il agree to stay as |long as
necessary and cone back as required.

MR, CUSTER W woul d certainly appreciate that,
sir.

MR. DEAR. Fine. M tenth priority was going to
be to identify and correct a nunber of technical errors,
fal se clains, and oversights that | saw in the proposed
rules. | gave NNOSH a grade. | teach acoustics and noi se
controls as sone of you know. | have done so for many, nmany
years. And | chose to grade the NI OSH definitions, and
there were 32 definitions, and I could only conme up with a
grade of about 45 percent, being very, very liberal.

| realize that MSHA had the opportunity to copy
over those definitions, and |"'mreally glad you didn't.
However, | would just like to point out that there are
problenms with the definitions that have been presented,
detail ed technical problens. For exanple, there is one that
tal ks about the A-weighting network. It's gotten right the
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first tinme, wong the second tine, but the key is, I'll
poi nt out to you now, that the MSHA definition does not
state what goes on at a kilohertz correctly.

At a kilohertz, the A-weighting is plus or m nus
zero. That is not what's in the definition that MSHA has
presented, and I wanted to point that out to say that's
where | would start, and now |' m going to conclude. Thank
you very nuch.

MR. CUSTER  Thank you, M. Dear.

The next schedul ed speaker is Joe Main of the
United M ne Workers.

MR MAIN. Good norning. M nane is Joe Main, M
A-l-N. I'mwth the United M ne Wrkers of America, and the
first thing | want to do is commend the Agency for noving
forward to revise a rule that has needed revisions for quite
sone time, and that is the noise rule that we are discussing
t oday.

It won't be long until you're sitting down and
witing that final rule, whatever it may be, but | think as
you do that, you do need to understand that you pick this up
t hrough the comment period, that there are sone shortcom ngs
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to the rule that you have proposed. If the Agency issues a
final rule that will, in fact, prevent the occurrence of
occupational noise-induced hearing | oss anbng m ners,
significant changes in the current rule will have to occur,
and, noreover, inprovenents wll be necessary beyond those
that were proposed in the Decenber 16, 1996 Federal
Regi st er.

It should be pointed out that sone of the
st andards proposed by MSHA i gnore protections contained in
the 1977 Mne Act and Title 30, CF. R Since these rules
are being devel oped for the purpose of mners from hearing
| oss a the work place, MSHA needs to understand what m ners
want and need to acconplish that. First and forenost,
m ners do not want to suffer hearing |loss as a result of
their occupation as a mner, and | think that is the first
thing that everyone has to understand is the primry hope of
these rules in the m nds of m ners.

Now, they have a right to expect that, and
enpl oyers have an obligation to make sure that mners are
prot ect ed agai nst such danmage to a special and critica
sense placed in the human body. M ne operators have the
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responsibility to factor that in as they design the work
pl aces for mners, and we think that's a | ost equation in
the way that the m ning industry has been structured over
t he past several years.

A loss of hearing has a |long-termrepercussion to
m ners. God gave human beings a sense for reason, and |
think we need to all understand that, and anyone who has
becone hearing inpaired knows quite well what the
difficulties of |ife are. Being hearing inpaired creates
difficulties in just carrying on comunications with people
in a social environnent or other environnents. |If you go to
an event or an activity where listening is part of the
event, it's difficult to function socially, to understand
what's goi ng on.

For the hearing inpaired, "What did you say?" or
"What happened?” becones part of their normal vocabul ary.
They have to keep seeking from sonmeone else in a different
way of comrunicating what's going on in the world, what's
going on in their environnent.

Ask the hearing inpaired how difficult it is to
nmove around in the world's environnent. Like in a coal
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mne, the ability to hear in the general environnment is

i nportant to enable one to keep out of harm s way. Loss of
hearing puts people in danger. So it's very inportant that
these rules serve to protect mners against a |l oss of
hearing in the work place.

Secondly, mners don't want their hearing
intentionally inpaired in the work place as the neans to
achi eve protection agai nst occupational hearing |oss, and
what that sinply neans is, don't put nme in an environnent,
cut off ny ability to hear to protect ny hearing as a neans
to prevent nme from being hearing inpaired. That's not what
they are | ooking at as a solution. Having one's hearing
obstructed in a work environnment is a last resort, not a
first step to fixing a problem

When the nunerous hazards that can harmyou in the
wor k pl ace are being placed in confined spaces where
equi prent and machinery is noving around, taking away this
sense of hearing is not a wse idea. Placing workers in
| ocati ons where they are subject to being crushed by
equi pnrent or materials in cutting off their ability to hear
noi ses that may warn them of inpending harmis not the
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proper choice of solutions for protecting m ners agai nst the
risk of hearing |loss. The proper choice is to reduce the
noi se |l evel at a source.

In the coal-mning industry, these principles
sonehow becane like a lost ball in tall weeds. As a result,
controlling noise levels at their source as a nmethod of
protecting mners from occupational hearing | oss was
conveniently replaced by sinply handing m ners ear plugs,
acconpanied with work rules to wear them regardless of the
hazards of the work place. Mners deserve better than that.

Congress, in the passage of the 1969 act,
recogni zed this concern. The legislative history of the '69
Coal M ne Health and Safety Act points that out. As a
result, Congress placed a requirenent in Section 206 of the
M ne Act which woul d guard agai nst the use of personal
protection to control mners' noise exposure where they
woul d pose a hazard to the mners. That's currently in
Section 206 of the Mne Act.

That congressional concern seens to be forgotten
in the proposed rules. It is also unfortunately ignored
with the application of the current rules. Many mners
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believe that m ne operators ignore noise-reduction solutions
and work place hazards by sinply handing them a cheap set of
ear plugs. They don't check to see if that even results in
a hazard to the m ner

It's time to end this negligent approach.
Enphasis in the rule nust be geared toward requiring
operators to pursue neani ngful engineering controls to
reduce noise levels at its source. The final rule should be
technologically forcing. Although it is the responsibility
of the operators to devel op noi se-reduction controls, |
woul d urge that all sectors of the government that have sone
responsibility to protect mners fromhearing | oss be called
upon to hel p.

The M ning Research Center of N OSH shoul d be
called upon to identify noisy mning environnments and hel p
find solutions to engine those out. MSHA needs to be nore
diligent in identifying noisy work |locations in the m ning
i ndustry and providi ng gui dance on sol utions to engi ne those
out. Qur organizationis willing to join that effort.

The Agency al so needs to be nore m ndful of the
current law requiring mne operators to enploy protective
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systens to reduce noi se as opposed to personal protective
devi ces that nmay cause a hazard to m ners.

M ners want a noi se exposure | evel set that
protects them agai nst hearing |l oss. Wen MSHA issues the
final rule, they nust be able to tell mners that they
shoul d expect to spend a career as a mner and not suffer
hearing loss as a result of their occupation as a m ner.
MSHA needs to tell themthat they have not increased the
risk of injury or illness fromother factors as a result of
the rules that they wll enploy.

M ners want quality surveillance of the work place
to assure that noise |levels are maintained at |evels that
will not inmpair their hearing. They also want a systemin
place that will require imedi ate corrective action if noise
| evel s exceed established Ievels. Surveillance by the m ne
operators and governnent agencies are inportant to achi eve
t his.

Congress recogni zed this inportant part of
assuring that mners would be protected against harnfu
noi se levels at the mne as they constructed the 1969 Coal
M ning Health and Safety Act. The legislative history on
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that Act shows that they were insistent on requiring mne
operators to conduct tests of noise levels of the m ne and
both MSHA and NI OSH certification of those results.

Congress placed a requirenent in Section 206 of
the Mne Act that was very straightforward. That section
requi red mne operators to conduct tests at |east every six
mont hs of the noise levels at the mne and report and
certify the results to two governnent agencies, now MSHA and
Nl OSH. Those are currently contained in 30 CF. R, part
71.803. Instead of strengthening that standard to inprove
wor k pl ace surveillance, the proposed rule instead basically
abolishes it. That is contrary to requirenents of Section
101(a)(9) of the Federal M ne Health and Safety Act.

M ners want the opportunity to have their hearing
acuity tested to determne if they are being adversely
i npacted by the noise level in the mning environnent. M ne
operators should be obliged to provide these tests at no
charge to the mner in a way that provides for accurately
and integrity. |If their hearing is being inpaired, they
have a right to know. | think it's that sinple.

|"ve only touched upon sonme of the issues of
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concern today to mners with respect to the rules. During
the coment period on these inportant rules, you have heard
frommany mners and their representatives about the

probl ens identifying the inadequaci es of the current rule
and the need to have neaningful fixes to those.

You have heard that mners are having their
hearing inpaired as a result of their occupational
exposures. You have heard about m ne operators who have
ignored fixing noise problens. You need to listen carefully
at these comments, which is sonetines sonmething that sone of
the mners are no |longer able to do. You nust, in the end,
issue rules that really work to end hearing inpairnment at
the work place and in a way that doesn't create other risks
to mners. Thank you.

MR. CUSTER  Thank you, M. Main. The next
speaker scheduled is Dr. James Weks of the United M ne
Wor kers of Aneri ca.

MR. WEEKS: Good norning. | appreciate the
opportunity to speak on this set of rules that you all have
proposed. M nane is JimWe eks. |I'man industrial
hygienist. | worked for the United M ne Wirrkers for about
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15 years, and during those 15 years and when |'ve talked to
t he nmenbers of the union, |'ve been inpressed with how
frequently and with such concern mners rai se noi se exposure
as a significant problem So I think one of the things that
you' ve acconplished with this rule is sinply to recognize

t hat noi se exposure is a problemin the industry.

The second problemis that the current regul ations
are obviously defective in a nunber of ways. And, finally,
| believe, in general, in the current situation there is
i nadequate attention given to engineering controls over
hearing protection. Let ne detail some of the ways in which
the current rules are defective.

First of all, the 90 dBA exposure limt is
excessive. The 5 dBA exchange rate is excessive. The
current exposure neasurenents integrate at 90 dBAs. There
is no action level. The provision for hearing conservations
are very weak and are only required after a citation which
occurs at 130 percent of the PEL. There is allowance for
hearing protection in considering the citation, and
adm nistrative controls are nonitored in very weak ways.

The rul e that you propose nakes inprovenents in
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sonme of these areas, and | wish to recognize them and
support them First of all, you ve created the concept of
an action |level, which didn't exist before in the industry,
and | think that is a step forward.

Second of all, noise exposure neasurenents
integrate at 80 dBA rather than at 90.

Third, the provisions for a hearing conservation
program are a significant inprovenment over what has existed
in the past, and the hearing conservation programitself is
called -- is required to be inplenented after an action
| evel of 85 deci bels.

You renoved the adjustnent for hearing protection
in determning citation, and the admnistrative controls are
posted for review, so there is nore attention given to
adm nistrative controls. Those are all steps in the right
direction, and we support those; but there are several
features of the proposed rule that we do not support.

First of all, you've failed to denonstrate that
adopting a PEL of 85 dBA and an exchange rate of 3 dBA are
i nfeasi ble. The requirement for operators nonitoring noise
exposures is totally inadequate. Third, while the
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preference for engineering controls is stated in one part of
the proposed rules, this preference is significantly
weakened t hroughout the rest of the rule.

I"d like to cooment on each of these and a few
more in the tinme that | have. First of all, you' ve failed
to denonstrate that adopting a PEL of 85 dBA or an exchange
rate of 3 dBA are infeasible. You refer to a couple of
revi ew conm ssion decisions that outline criteria for
feasibility, and yet you did not apply themin eval uating
the 85 dBA PEL.

Ironically, in those decisions that you referred
us to, the review conm ssion found that the engineering
controls that were being proposed by MSHA in those
proceedi ngs were found to be feasible by applying the
criteria that the review comm ssion had devel oped.

Now, it does not appear that you calculated, in
fact, any costs associated with 85 dBA limt, and yet you
base your decision to reject it on the question of
feasibility, presumably which woul d address the question of
cost, yet you gave no basis for nmaking that determ nation.
Now, there may be sone narrow interpretation of the Mne Act
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that you only have to show feasibility for the standards
that you propose rather than infeasibility for the ones that
you reject, but given the superiority of the 85 dBA PEL and
the 3 deci bel exchange rate, first of all; and, second of
all, given the requirenents of the Act that you are required
to show the highest degree of protection available, it would
seemto ne that you should go back to the draw ng board and
make a realistic consideration, in fact, really consider the
85 dBA PEL and the 3 dBA exchange rate.

It looks |like you sinply | ooked at it and said,
"It's not feasible; let's go to 90," and you' ve done your
cost cal cul ati ons based solely on 90.

| think that if colleagues of mne or others in
the health professions had presented data on health effects
with as little docunentation, it would have been di sm ssed
as being out of hand, and | think the standards of analysis
and presentation that are required in practice of those of
us in the health profession should also apply to cost
estimates as well. And if we had done what you have done
for the 85 dBA exchange rate, nobody woul d have believed us.

Al right. Secondly, the requirenent for
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operators nonitoring noi se exposure is conpletely

i nadequate. The rule states, and |I'll quote the whole rule
m nus a couple of prefatory words, that the operator
establish a system of nonitoring which effectively eval uates
each mner's noi se exposure. This is vague. It's
unenforceable. It creates not basis for accountability. It
woul d al nost be better for MSHA to conduct all neasurenents
of exposure rather than to have this |anguage.

Let me show you what's mssing. First of all, you
haven't said what "effective" is. Second of all, you
haven't said anything about the frequency of neasurenents or
about the instrunments, which instrunents should be used, how
t hey should be calibrated. You've said nothing about the
qualifications of the person to nonitor exposure. You've
sai d not hi ng about the person's qualifications to calibrate
exposure instrunments. You' ve said nothing about
calibration. You' ve said nothing about which occupations to
sanpl e or what the operating conditions ought to be during
sanpling, and you' ve said nothing about record keeping.

So | think in this industry, in coal mning, in
particular, we've just gone through a 25-year period that
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has conme to a head over the past several years concerning
sanpling for respirable dust in which mne operators were

gi ven extensive responsibility for neasuring exposure to
respirabl e dust under nuch the sane circunstances as this,
and extensive fraud has been found in that program which is
regul ated nore than anything in the noise program So it
woul d seemto nme that this |anguage for exposure nonitoring
is sinply an invitation to abuse.

Now, secondly, or third, wherever | amat this
poi nt, oh, yes, well, the preference for engineering
controls is stated in one part of the proposed rule, in
62. 120. This preference is significantly weakened by
provi sions throughout the rule. 1In fact, it's nentioned
nowhere else in the rule that denonstrate, in fact, a
preoccupation with the use of hearing protectors as the
princi pl e neans of reducing exposure to noise. In fact, it
seens like the rule is nore interested in docunenting the
deteriorating of hearing rather than in preventing it.

As we stated above, the word "feasible,"” | think
"feasible" should be, in fact, renmoved fromthis section
and, in fact, feasible should be considered at the
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standard-setting stage rather than at the enforcenent stage,
because if feasibility is a consideration when it cones to
enforcenment, then in each and every enforcenent activity,
soneone is going to have to consider feasibility. This is
an unnecessary burden.

| think feasibility should be presuned, and it
should be up to if a mne operator is going to claimthat
sonething is infeasible, it should be up to himto
denonstrate that rather than sinply say -- it appears that
what the m ne operator could do now is say, "Engineering
controls are not feasible; therefore, we're going to hearing
protectors as the principle neans of protecting mners'
hearing, and it seens to ne that's what the operator could
do with this rule, is sinply wite the rule, wite the
letter that says it's not feasible; we're going to do
hearing protection, and there would virtually be nothing
that you could do to prevent that from happeni ng.

Now, another matter, as it pertains to engi neering
controls, is that the way it's currently worded, you wite
down "engi neering controls" or "adm nistrative control s" and
put themessentially on the sane level, as if they were
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equi valent. They are not equival ent, they should not be
treated as being equivalent, and they should be treated
separately. Let's see.

Now, | think that support for engineering controls
could be witten into the rule in several ways. As I
mentioned, it should be presuned that engineering controls
are feasible. It then should be up to the operator to
denonstrate that it's not in any given situation. An
operator mght have to submt its effort for review
docunent the situation, give it to the agency for review,
have mi ners and their representatives conmment on that, and
make a deci sion based upon what the m ner says and what the
m ne operator says and what mners say about a proposed
nodi fication in a way fromthe presunption of feasibility.

Now, this rule, as in many other safety and health
regul ations, this rule should be a technol ogy-forcing rule,
and | don't see any evidence that you're forcing the
devel opnent of engineering controls for noise exposure.

A second place that engineering controls could be
supported is by including it in the hearing conservation
pl an. Now, under OSHA, there are several features under the
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OSHA hearing conservation plan that are not present in this,
specifically nonitoring exposure and search for engineering
controls to reduce the generation of noise; and | think both
of those features in the OSHA plan should be included in the
heari ng conservation plan here for m ners.

Now, there are a nunber of problens which |I']
just nmention in passing. First of all, I think mners
shoul d be given a nuch broader range of choices for hearing
protectors. One plug and one muff is really not nuch of a
choice at all. | would think, given the variability in the
performance of hearing protectors, given the variability in
m ners' preferences and so on, | think there should be a
br oader range of choi ces anongst hearing protectors.

And, okay, | think that gets ne to the end of ny
comments. Should | wait for any questions?

MR. CUSTER  Thank you, Dr. Weks. | would I|ike
to rem nd anyone who has commenced since the hearing
comenced, there is a hearing sheet outside the auditorium
The table would be to your extrene right-rear. W would
like for you to sign that sheet, please, if you haven't
al ready done so. W would like to recess for a 15-m nute
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period -- make that 10.

(Wher eupon, at 10:55 a.m, a brief recess was
t aken.)

MR. CUSTER  Again, I'd |like to point out for the
| ateconers that any of you who wish to offer a statenent and
have not yet been placed on the speakers list, if you would
ki ndly make arrangenents with Ms. Fontaine at the extrene
right of the table, she will be happy to accommobdate you,
and then you wll be given the opportunity to speak once the
schedul e of the speakers is conplete.

M5. SILVIE: Let nme make anot her comment right
now, too, and that is to reiterate that we are extending the
post - heari ng comment period to August 1. Now, we are being

noticed in the Federal Register to this effect, but as |

said earlier this norning at the outset, we are extending
t hat post-hearing conment period until August 1, and | w |
make such an organi zation again before the hearing cl oses.
Thank you.

MR. CUSTER A note in passing, that anyone who
w shes to have a transcript made avail able for their own use
will need to nmake arrangenents with the court reporter. W

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

67

are going to have a transcript obviously for our purposes
which will becone part of the record, but we cannot
duplicate that for you. You will have to purchase your own
copy through the reporter.

The next schedul e speaker is Linda Raisovich
Parsons of the United M ne Wrkers of Anmerica.

M5. PARSONS: Good norning. M nane is Linda
Rai sovi ch-Parsons. That's spelled RA-I-SOV-1-CH, a
hyphen and P-A-R-S-O-NS. |I'mhere today on behalf of the
United M ne Wirkers of Anerica. |'ma third-generation coal
m ner and have been enployed in the coal-mning industry for
over 21 years. | began ny mning career in 1976 as an
underground coal mner with U S. Steel M ning Conpany.

Later, in 1980, | conpleted coal m ne inspector training at
the National Mne Health and Safety Acadeny, and | worked as
an inspector for the UMM in our fornmer D strict 29,
covering Southern West Virginia.

For the past 14 years, however, |'ve been enpl oyed
in the Union's Departnent of Occupational Health and Safety
as a legal legislative assistant. Part of ny duties in this
position is to coordinate the MM's participation in the
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rul emaki ng process. MSHA' s original notice of proposed
rul emaki ng for underground coal mne standards appeared in

the July 9, 1982 issue of the Federal Reqister

| took this position in January 1983.
Consequently, I've had the privilege of review ng and
responding to nearly every standard the Agency has revi ewed.
During that tinme, the Union has on many occasi ons been at
odds with MSHA over sone of the changes that it has
proposed. However, after review ng the proposed noise
standards, | was quite disturbed by the illusion this
proposal creates that inprovenent has been made. A close
| ook at the rule reveals that any inprovenent to reduce
m ners' exposure to noise is quickly defeated by the |ack of
sound-noni tori ng and enforcenent requirenents.

Per haps the nobst counterproductive part of the
proposal is the lack of sound-nonitoring requirements. The
rul e proposes a system of nonitoring noise which is
"performance oriented,” or in other words, self-enforced by
the m ne operator. The mne operator will be solely
responsi bl e for establishing a system of nonitoring noise
and taking appropriate action under the rule whenever they
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find thensel ves out of conpliance.

| find this quite disturbing, especially after the
| essons that should have been | earned by the senior system
for nonitoring respirable dust. Under those rules, mne
operators have been perpetrating fraud for 25 years. |
woul d hope the Agency could see that such a proposal is an
invitation to abuse, especially when closely engineering or
admnistrative controls are at stake where nonconpliance is
found. A good analogy to this would be to elimnate the
hi ghway patrol and ask everyone who exceeds the speed limt
to pull over, issue thenselves a ticket, and pay a $500
penal ty.

| don't think too many speeding tickets would be
issued. Simlarly, I don't think very many operators are
going to voluntarily declare that they have a noi se problem
and they woul d spend noney for engineering controls.

Furthernore, adding to this dilema, MSHA's role
will be limted to taking periodic neasurenents whenever
t hey deem appropri ate and checking the operator's record at
the mne site. Since there will no | onger be any reporting
requi renents, the Agency will have to rely on the
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i nspector's assessnent of whether the mne is in conpliance
wi th the noi se standards.

| have traveled wth MSHA i nspectors and know t he
enornous responsibility they have to conplete tinely
i nspection of an operation. They generally have a zillion
records to review and a huge anount of territory to cover in
a specific tinme period. | fear that the noise records wll
becone the least of their priorities and will be lost in the
shuffle of getting their inspection conpleted in a tinely
manner .

Consequently, the Agency will have no reliable
means of effectively nonitoring the noise program UMM
believes that the only neans of reliably nonitoring noise
levels in a mne will be by MSHA taking responsibility for
conducting surveys and enforcenent of the standards. There
are a nunber of other problens with the proposed rule.
Since ny associ ates have and will be addressing these in
nore detail today, | will only sunmarize ny main concerns,
whi ch include, one, the Agency has proposed the elimnation
of any reporting requirenents for noise survey results.

This is one of the main neans the Agency has to
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monitor the noise level at a mne. Elimnation of this
requirenent is in direct conflict with Section 206 of the

M ne Act, which requires: "Beginning six nonths after the
effective operative date of this title and in intervals of
at least six nonths thereafter, the operator of each coal

m ne shall conduct, in a manner prescribed by the secretary
of health, education, and welfare, tests by a qualified
person of the noise |level at the mne and report and certify
the results to the secretary and the secretary of health,
education, and wel fare.

The reliance on records kept at the mne wll
severely limt the Agency's ability to assess noise |levels
in the industry, especially when they are only kept while a
violation exists and thereafter for six nonths. Two, the
proposal ignores several recomrendati ons made by N OSH
NIl OSH recomends that the presbycusis factor not be used
because the data on age-related hearing | oss describe only
statistical distributions in populations and cannot be
generalized to the experience by an individual in that
particul ar age group.

We al so recommended that the rule adopt a 3 dBA
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exchange rate instead of the proposed 5 dBA exchange rate.

A 3 dBA exchange rate has a stronger scientific foundation
and is nore protective and is used in nost other industrial
countries. The UWM agrees with these Nl OSH reconmendati ons
and urges the Agency to adopt themin these rules.

Three, under 62.120(b) (1) of the proposal, the
operator nust provide training to the m ner whenever his or
her exposure | evel exceeds the action |level. The Agency
goes into extensive argunent in the preanble as to why this
trai ning should not be included as part of the Part 48
annual refresher training, but the interns -- only permts
it inthe rule. The annual refresher training does not
permt enough tine to adequately cover the subjects now that
is currently required to be jammed into an ei ght-hour
session. This has, and has been, a conpl aint about the
annual refresher training anong the magjority of the
i ndustry, union and managenent ali ke.

| don't see how MSHA expects to squeeze the
enornmous training requirenent in this training and expect it
to be served justice.

And, last but not |east, the Agency proposes that
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all records be maintained at the mne by the operator.
Section 62.200(a)(2) proposes that the mne's representative
w || have access to training records conpil ed under Section
62. 130 and copi es of notices made pursuant to 62.120(f)(2).
The mner's representative will not have access to
audionetric test results without witten consistent of the
affected mner; however, these records will be maintai ned by
the operator and provided to MSHA w thout restriction.

We woul d li ke the Agency to provide explanation
for this proposal. |If there is a question of nedical
confidentiality, such a proposal actually pronotes the
violation of confidential nedical records by establishing
the m ne operator as the record keeper. Audionetric test
exans are nedical records. Like all nedical records, they
shoul d remain confidential and released only with the
mner's witten consent.

The m ne operator is neither a physician nor an
archivist of nmedical records. H s fundanental
responsibility is to operate the mne in a safe manner. The
only reason the m ne operator should know of noise-induced
hearing loss is to report under Part 50 rules. This
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i nformati on can be provided to the operator by the
audi ol ogi st without violating confidentiality. To require
the m ne operator to be the keeper of confidential nedical
records is a violation of medical ethics.

Noi se is a health hazard. Exposure to noise is
under the operator's control. The operator should keep the
record of exposure to nmake intelligent decisions about
controlling noise and conplying with exposure limts and
| eave the nedical records to the nedical community.

Under Part 90, when a m ner shows evidence of
devel opnment of pneunobconi osis, notice is provided to the
m ner alone. The operator nor the mner's representative
has know edge that the m ner has been determned to be a
Part 90 mner until that m ner chooses to exercise his
option to transfer to a | ess dusty area.

W believe the noise standard should be patterned
in a simlar fashion which maintains the mner's nedical
confidentiality. The rules focus on exposure levels in
controlling noise instead of mners' hearing inpairnent.

The Uni on has many other problenms with the
proposed rul e; however, as stated, nmy associates in our

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

75

comments wi |l address those.

In closing, I'd like to say that being a coal
m ner, a daughter and granddaughter of coal mners, and
raised in a coal-mning community in southern West Virginia,
| have wi tnessed firsthand the tragedy of occupati onal
illness anong coal mners. M father, who died at the age
of 56, was disabled with black Iung and hearing inpaired
from-- with the stoker.

Unfortunately, the I oss of lung function and
hearing are permanent. The only way to avoid this tragedy
is through prevention. | urge the Agency to go back to the
drawi ng board on these rules and nmake them nore acceptabl e.
Thank you.

MR. CUSTER  Thank you. M. Ed Plowha. 1[1'd |ike
to point out that the assistant secretary of |abor from
M ne, Safety and Health is, indeed, in the audience in the
rear, M. J. Davitt MAteer. The deputy assistant secretary
is also in the audi ence, seated behind Davitt, Andrea Ri coh.

Al right, sir.

MR. PLOMCHA: My name is Edward J. Pl owcha.

That's P-L-OWCHA. |'ve been a coal mner for 22 years
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up in Hormer City, Pennsylvania, the Luzarne 6 extension m ne
owned by the Helvatia Coal Conpany, which is a subsidiary of
the R&P Coal Conpany. |I'ma nenber of the | ocal Union 488.
|"'m chairman of the Safety Comnmttee. |'ve been chairmn
for about a year. |'ve been on the Safety Conmttee for
four years and two years at a previous m ne.

| want to tell you how engi neering controls have
resulted in a noise problemat our mne. On July 2, 1996, a
MSHA i nspector did a supplenental noise survey in the two-
| eft section of the Luzarne 6 extension mne. The results
showed a noi se exposure |evel of 173 percent in the
envi ronment of the continuous m ner operator. The
continuous mner was along Air Ducts 525. Wen the | ast
part of the -- was discovered, it gave off a | oud, high-
pitched how or a wail.

The first reaction of the conpany was, of course,
to i ssue everyone ear plugs. The maintenance forenman at the
m ne deci ded he coul d design a scoop or a deflector that
coul d defl ect noise away fromthe workers. It was just
met al wel ded together, welded onto the frame of the nachine
over the scrubber discharge outlet. It worked very well.
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The difference was noticeable, very, very noticeable.

When the inspector came back on July 11th, he ran
anot her noi se survey, and the noi se exposure |level was 81
percent. This showed that it's possible to engineer out
noi se problens. This is inportant because ear plugs not
only bl ock out harnful noise; they also block out hel pful
noi ses, noi ses necessary for conmuni cati on and safety.

When | bolted the roof, there was a variety of
different types of rock above the seam above the coal seam
nostly m xes of slate and sand rock. The sand rock woul d
give off a loud, a high-pitched squeal when you drilled it,
but if you wore your ear plugs, you couldn't hear the
di fference of what you were drilling. It was hard to
determ ne exactly what kind of roof you had.

| f ear plugs would have been required, | don't
t hi nk we coul d have been able to detect changes in the roof
that coul d cause roof failure.

Ear plugs, in effect, induce a state of tenporary
hearing loss. It is much nore difficult to communicate. A
person running a machine with ear plugs may not hear an
individual calling to stop him maybe in an energency
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situation. A person with ear plugs may not hear when the
roof may warp or chip. He may not hear a machi ne com ng at
him He may not hear a | ot of things.

In the m ne environnent there are so many
variables, it is inpossible to imagine all the things that
coul d happen. Ear plugs are a second best. Wy subject the
m ner to needl ess hazards by requiring ear plugs when
engi neering controls are possible. Questions?

M5. PILATE: | would like to ask you sone
guestions about the m ne where you work. How nmany enpl oyees
work at your m ne? About how many?

MR. PLOACHA: About 160 uni on, maybe 25 conpany.

M5. PILATE: Does your mne cover noise on its
annual first returning?

MR. PLOAMCHA: | don't know for sure.

M5. PILATE: Does your mne offer annual
audi onetric exans?

MR PLOACHA: No.

WESDOCK: | just have one sinple question.

PLOACHA:  Ckay.

5 3 B

WESDOCK:  You said that you devel oped an
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engi neering control for the continuous m ne nachi ne.

MR. PLOACHA: Pardon?

M5. WESDOCK: The machi ne that you were talking
about that you devel oped an engi neering control. How |ong
did it take you to cone up with that engineering control,
and did you have any idea of the cost?

MR. PLOACHA: | don't know what the cost woul d be.
It was designed by the nai ntenance workers at the mne, and
it was less than a week. |'msorry.

M5. WESDOCK: It was |ess than a week?

MR. PLOACHA: It was |ess than a week.

M5. WESDOCK: Ckay. Thank you.

MR. CUSTER  Thank you. M. John Hitchings.

MR H TCH NGS: M nane is Jon Hitchings. That's
J-ON HI-T-CHI-NGS. I'ma United Mne Wrker for 16
years, Safety Commttee chairman at the Early Nunber 1 M ne.
That' s Keystone D vision, R& Coal Conpany.

Just a fewthings | wanted to tal k about, |ike Ed
did, that there is ways of maintaining these machines as far
as the noise, and it's not -- you know, the cure is not to
put hearing protection on the people. | work with people
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that do have hearing problens, and | encounter dangerous
situations wwth them At our mne, with the different
conditions that we've had over the years |like mners out of
conpl i ance, machi nes out of conpliance, one problem| always
had was the persons affected were al ways the m ne operators,
okay, the six people, whatever it is.

What about the person that takes his place if that
person is off? That could be four nonths, five nonths.

They are not accounted for. GCkay? Wen you' re downsi zed
the way we are in our mne, that happens. You' re changi ng
people in and out all the tine. These people are affected
by that, but yet they are not in the figure, you know, when
the test was taken at the tine. | feel that it should be,
you know, everyone in that section, not just a certain
machi ne, because you have a | ot of things involved.

We stagger. Ckay? O her people cone run the
machi nes; they are involved in that, but yet it m ght not be
an ei ght-hour day, but they still, over the |long haul, they
are involved in it. Back then, when | first started in the
m nes, you had pan lines and things like that. W weren't
recogni zed as having a problem W were never tested for
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t he noi se back then, you know, and over the years it
af fected you.

Now, you have the nachines that today that they
run so fast that you can't keep the coal chain full of coal
in order to keep the noise down. There's a lot of different
problenms with that, but | think one of the biggest problens
is educating the people as far as your m ners, regardless of
conpany, union, on wearing the hearing protection. |If
that's your choice, that's fine. |If the conpany nmakes that
a policy, which we have in our mne, anyone in by the |ast

open cross-cut is to wear the hearing protection.

We have ol der people, | talk to them every day.
Their theory is, well, I'"'mgetting older. Wat's the
di fference anyway? Well, it makes a |ot of difference.

Now, if something needs to be enforced on that, if you're
going to use that as your option other than fixing the
machi ne, the hearing protection, it needs to be enforced,
not that's the cure to keep MSHA fromissuing a citation as
wel | ; we have them wearing hearing protection.

Now, |'m going to be honest with you. Wen they
are around, they wear it; when they are not, they don't.
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And it's not because they don't feel that they should; it's
because there's to many factors against you, you | osing that
sense of testing the roof or listening to the roof, the roof
conditions in the mne. You need those. Wenever certain
peopl e are around, they wear it; when they are not around,
they don't, and the conpany doesn't enforce that. They wll
stand right there beside them

Just a couple of nore things. W've had two or
three mners, continuous mners in our mne that have been
out of conpliance. Gkay? And it's too costly -- | hear
peopl e tal king about it's too costly to change them but yet

why when the machine goes out for a rebuild and it cones

back, it's in conpliance? | don't understand that. There's
mllions of tons mned over that machine, and we have to
wear the hearing protection. It can't be fixed, but yet

when it goes out for rebuilding and it comes back, it's

okay. There's got to be sonme way of getting that

strai ghtened out before it enters the mne. | don't know
how. |'mnot an engineer, but |1've seen that three or four
tinmes.

And one last thing, you're going to be |istening
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to aguy I work with, and he does have significant hearing
| oss, and if he would fall under this changeout, as far as
if the person is affected and he is taken out of the area,
think there is a big problemw th that because due to the
downsi zi ng of your people, what do you do if there's not
enough people? Do you just |eave themon there? Wwo is
going to enforce that? Wwo is going to enforce that he is
taken out of that affected area at that tinme?

Now, it doesn't happen now, so | think you need to
look into that a little bit closer as far as fixing the
machi nes, not noving people around to get them out of the
affected area. Go to the source of the problem don't nove
t he peopl e around.

One last thing on this person that you will be
talking to, he has been in the mnes quite a while, and what
| need to know, he is affected by it; he has 58 percent
hearing |l oss. Wat are you going to do for hin? This is
under the new rule. Wat about himdown the road? What
happens when our m ne shuts down, and where is he going to
wor k? Nobody is going to take him He does fine, he works
hard, but nobody is going to take care of himas soon as
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this mne is done. There should have been sonet hing done a
long tine ago. Thank you.

M5. PILATE: |I'mcurious to know how many
enpl oyees work at your m ne.

MR, HUTCHI NGS: Approxi mately 145.

M5. PILATE: Does your mne cover noise inits
annual refresher training?

MR HUTCHI NGS: No.

M5. PILATE: Does your mnd off an annual
audi onetric exanf

MR, HUTCHI NGS: Just to the people that are
affected as part of the machines out of conpliance. You
know, the machine m ght not be there now, but those are the
only ones that still get tested.

M5. PILATE: Thank you.

MR. CUSTER  Thank you. M. JimMller

MR MLLER H. MW nane is JimMller, MI-L-L-
E-R I'mfromthe UMM, and | have over 18 years in the
m nes, and | have a significant hearing loss. |It's real bad
and everything. The only thing | hear about is wear ear
pl ugs and stuff |ike that.
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Well, that won't help ne in the mnes, stuff like
t hat, because you' ve got to be able to hear the booth and
stuff working. Wen you hit that sand rock, |ike he was
tal king about, to pull the steel out, if you're in gas, you
could blow the place up. So I'mnot the only one who is
going to be having a problemthen. Qher people's |ives are
going to be in danger, too.

So instead of wearing hearing plugs and things
like that, | think they should try to quiet down the
machi nes so | don't have to wear them or anybody el se does.
That woul d hel p us.

And another thing I1'd like to tal k about, talk
about all the machinery and stuff. | was in there for 19
years, and |'ve been around pan |lines, jackhamers and
stokers and everything |like that. They never protected us
fromthat stuff. WeIlIl, ny hearing is going now, so what are
they going to do for nme and people |ike ne that have hearing
| oss? Are they just done in the m nes now?

And another thing on the paper, it says about
smal | er operators and everything like that. It shouldn't
matter if the conpany is big or small; they should try and
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protect everybody's hearing, not just the ones in the big --
that can afford it and stuff like that. That's all.

MS. PILATE: Are you enployed at the sane mne as
t he previ ous speaker?

MR MLLER | can't hear you.

MS. PILATE: Are you enployed at the sane mne as
t he previ ous speaker?

MR MLLER | still can't hear you.

AUDI ENCE:  Yes, he is.

M5. PILATE: Yes. kay. Thank you.

MR. CUSTER  Thank you. M. Jim Lanont.

MR. LAMONT: M nane is JimLanmont, L-A-MONT.
| work for the United M ne Wrkers of Anerica. |'mthe
international health and safety rep. | have 23 years
m ni ng experience, 10 years of which | served as the
chairman for the Mne Health and Safety Commttee at the
mne | canme fromin sout hwestern Pennsyl vani a.

In the proposed noi se standards, many areas need
address and change for the sake and protection of the
mners. You just heard Brother Jimry Mller, a mner with
19 years' mning experience who suffers with hearing | oss.
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How woul d t he basel i ne audi ogram work for hin? \Were are
the standards that pertain to himand people |ike hinP

Jinmmy has a docunented 58 percent hearing | oss.
He has to wear a hearing aid all the tinme. Any further
deterioration of his hearing would basically render him
totally deaf. Had there been engineering controls
i npl emented years ago, there would be a | ot fewer fol ks
experiencing what Jimmy MIller has to live with every day.

A few weeks ago, | received a phone call froma
safety commtteeman up in ny area. He was at the m ne
operation. Wat had happened was that the crew was pull ed
into the office by the operator. They were told they were
going to have a noise survey done in their one particul ar
section this day. They were also told during this shift
they were required to wear hearing protection.

My question to the commtteeman was, do they
normal | y wear hearing protection on a normal basis in the
section? He says, No; the operator wanted himto wear it
just today. M comment to himwas, don't do anything out of
the normal. Have them operate the way they normally do,

w t hout the protection so you have an accurate survey.
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It's so easy for the operators just to hand out
hearing protection like ear plugs; it's a quick, easy fix.
It's been abused and will be continue to be abused until
mandat ory engi neering controls are inposed. |It's real easy
for someone to put up a side at the |ast cross-cut and say,
"Hearing protection required beyond this point." It's real
easy to hand out ear plugs, stuff cotton in your ears, wear
ear muffs, or a conbination of both. That's not going to
take care of the problem W need to take care of the
probl em at the source.

|'ve seen people operating pieces of equipnent in
a mning section. |If you are operating a piece of equi pnment
that's noi sy and you have ear plugs in and the roof starts
wor ki ng, how woul d you be able to hear the roof? | don't
think you could. This brings back another story that just
happened a few weeks ago at anot her operation.

The crew was in the bell entry. They were on a
conti nuous hauling section. There was a major cave, a
substantial cave in this bell entry. The cave went fromthe
face out by the three cross-cuts. They |ost two pieces of
equi pnent in this cave. W were very fortunate we didn't
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| ose any |ives. Nobody got injured.

Two bridge operators were on the nobile bridges.
The one back-bridge operator heard the news, heard the roof
working. He hit the kill switch, which deenergized all the
equi pnent. He was able to alert everybody. He screaned,
holl ered, "Get the heck out of there. It's comng in."
Now, had that been the crew | just tal ked about a little bit
ago who was told they had to wear ear plugs that day, they
m ght not be around today. |If they were wearing ear plugs,
t hey m ght not have heard that roof work. They could very
wel | be dead.

It only nmakes good sense to reduce the noise at
the source. The need is to inplenment engineering controls .
It is very possible, and it would behoove everybody. W
know it's possi bl e because the operation of the m ne that
Brot her Ed Pl omcha cones from he spoke about the
engi neering controls they inplenmented there. It was very
sinple. It was very inexpensive.

From what | have seen and believe, it was only a
pi ece of half-inch nmetal put on an angle to deflect the
noi se fromthe scrubber. Real easy. The other people were
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not required. They did not have to wear ear plugs. It did
not di mnish any safety. W feel that ear plugs do di mnish
the safety. It does dimnish the safety of the m ners.
What we need to do is enhance the safety of the m ners, not
take it away fromthem

Hearing what's going on inside the coal mne is
very inportant to the active, working mners. W were
al ways taught, from Day One, when you go into a m ne, what
you want to do is sight-sound-vibration nmethod of testing
the roof. And if you' re wearing ear plugs, you're taking
away one of your senses, which |I believe does dimnish the
safety of the m ner

As | said, for many years | served as the chairman
of the Safety Conmttee on Qperation. | worked for an I M
an international representative. One of the proposed rules
under access to records would require nme to have witten
perm ssion to see an individual's records. Wiy is it |
woul d be required to obtain witten perm ssion to have
access to an individual's records when no one el se has the
sane criteria inposed upon thenf

This proposal, | feel is unfair. It provides
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everybody el se with an advantage over ne, and it limts ny
ability to provide proper representation to an individual.
| do have an obligation to represent these people, and I
feel that would help dimnish nmy obligation, ny advantage to
hel p represent them

Is this proposal introduced because the records
are considered confidential nedical records? |If that is the
case, then no one el se should have access to these records
W thout witten permssion. It's just to nmake it quick and
easy and sinple, we would like to see that part del eted.
That's all.

MR, THAXTON. M. Lanont, 1'd like to go back to
the survey that you nentioned. Was that an operator survey

or an MSHA survey that was bei ng conducted?

MR, LAMONT: That, |'mnot sure, but just
guessing, | would feel that it was a supplenental survey
done by MSHA. | don't really think the operator would tel

himto wear hearing protection if they were doing it.

MR, THAXTON. So are you indicating that they got
the crew together and was told in advance that they were
conducting a noi se survey?
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MR. LAMONT: That's what | understood.

MR. THAXTON: Wuld you care to tell us which m ne
this was?

MR. LAMONT: Not at this nmonent, no.

MR. CUSTER  Jani ce Bradl ey.

M5. BRADLEY: Good norning. M nane is Janice
Bradley, B-R- A-D-L-E-Y. |I'mthe technical director for the
| ndustrial Safety Equi pment Association. The is the |eading
nati onal organi zation representing manufacturers of personal
protective products and equi pnent. Since its founding 1933,
| SEA has been dedicated to protecting the health and safety
of workers at all work sites, including factories,
construction sites, and in particular mning operations.

We appreciate the opportunity to review the
proposed rule on health standards for occupational noise
exposure in coal, netal, and nonnetal m nes and submt the
followng conments. | agree that feasible engineering
controls should be used to reduce noi se exposure to as | ow
as reasonably achi evable. However, we strongly object to
Section 62.120, part 831, which states that a mner's noise
exposure shall not be adjusted on account of the use of any
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hearing protector.

W believe that when hearing protectors nust be
used to further reduce noi se exposure, that they should be
credited as to the amobunt of attenuation that they provide
the enpl oyee. WMSHA's proposal to disregard all predictors
of hearing protector performance does not assist or benefit
anyone who admnisters or is enrolled in a hearing
conservation program In fact, there are many reliable
met hods avail abl e today for eval uating hearing protector
ef fectiveness, all of which get credit for the use of
heari ng protector devices.

In many cases, the use of hearing protectors is
the nost feasible nmethod to reduce noi se exposure in work
pl aces such as mnes to discount the protection that these
protectors provide creates nunmerous undesirable effects.
Such an approach does not account for the real and
appropriate protection that these devices provide when they
are used in conjunction wth the conprehensive, hearing
conservation program

| f the reduction in exposure that the hearing
protector achieves is not taken into account, then why
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should they be used at all? W are concerned that MSHA is
not properly judging the useful ness of hearing protector
devices, and it certainly sends the wong nessage to the end
user on the effectiveness of hearing protectors. By not
accounting for the protection that a hearing protector

provi des, MSHA is effectively giving all hearing protection
devices a de facto noi se-reduction rating of zero.

Such an approach woul d put the enployers, as well
as the manufacturers of hearing protector devices, in a
precarious legal position in which plaintiffs could claim
that the noise-reduction rating is effectively zero, as
determ ned by a federal agency.

In contrast to MSHA's proposed wordi ng, OSHA gi ves
credit for hearing-protection devices when they are used by
enpl oyees to reduce the overall noise |evel that an enpl oyee
is exposed to. Because of the safety factors that OSHA may
assign, and it's not always assuned that the protection
achieved is equal to the stated NLR, and unli ke the proposed
MSHA rul e, OSHA does not conpletely discount the benefit of
usi ng hearing-protection devices.

In summary, sonme workers rely on the use of
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heari ng-protector devices to reduce their overall exposure.
We pronote the use of protectors as an effective and cost-
efficient nethod of reducing the overall |evel of exposure
and believe it's an essential part of any noi se-exposure-
control programin the work place.

Thank you for the opportunity to comrent.

MR, THAXTON. | have a couple of questions for
you. First, I'd like to go back to the nmethods that are
used for rating --

MS. BRADLEY: Yes.

MR. THAXTON: -- hearing protectors. Do you have
a recomendation as to which nmethod is nost suitable?

M5. BRADLEY: | represent about 12 manufacturers,
all of whomtotally agree on the best nethod, except that
whet her it be the EPA nethod, the night-fit method, the
experinmenter-fit nmethod, or there is a new nethod that the
S-12.6 Commttee just published in a 1997 standard. MW
poi nt being not to recomrend a particul ar nethod of
eval uati ng hearing-protector attenuation, but nmany of them
are available, and all of themgive credit to the use of
heari ng- protector devi ces.
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MR, THAXTON. The second question goes to your
statenent that hearing protectors may be the nost feasible
met hod. What are you using to determne the fact that it
may be the nost feasible nethod?

M5. BRADLEY: Again, it depends on exactly what
type of operation you are involved in. Certainly the
gentl eman that described the efficient and qui ck engi neering
control that was inplenmented at his particular mne is the
desired nethod of reducing a worker's overall noise
exposure. However, in sone instance, it is not feasible.

| amnot a mner, so |l can't give you specific
exanpl es. However, we've supplied comments as well to N OSH
in the occupational noi se exposure control to the paving and
asphalt industry, and in sonme instances in that case as well
there are cases where a person, naybe not for his whol e
shift, but while he is working in close proximty to a
certain piece of equipnent that happens to increase his
overall noi se exposure, he may choose to wear ear
protection. W feel that is an appropriate nethod.

MR. THAXTON: Are you then using feasible as
saying that the noise level is not able to be reduced or
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that the fact that cost involved in | owering the noise
| evel , engineering-wise, is greater than the cost of hearing
pr ot ect ors?

MS. BRADLEY: | don't think anyone woul d argue
that, you know, throw ng ear plugs on people is probably the
cheapest nethod avail able, and certainly if that's what
m ners wanted, our manufacturers of hearing protectors woul d
certainly be happy to oblige them However, that only
protects one individual, and it doesn't account for
exposures of all the individuals in proximty to the piece
of equi pnent that happens to be particularly noisy.

MR VOLOSKI: 1'd like to follow up on one of your
answers to Bob's questions. You said that you have several
nmet hods of eval uating hearing-protector effectiveness, but
all of those nethods having done in the | aboratory. How
woul d MSHA test effectiveness of a hearing protector on an
individual mner? |[If they do engineering noise controls,
that's a sinple process, but it would not be real sinple if
we tried to do it on hearing protectors.

M5. BRADLEY: We agree that engineering controls
shoul d be inplenmented. W' re not disputing that at all, but
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we believe that there is a place for hearing-protector
devi ces, and when they are used, they should be credited as
such.

MR. VOLOSKI: Do you want us to give credit for
hearing protectors prior --

M5. BRADLEY: | didn't say "prior." | said if
they are chosen to be part of --

MR. VOLOSKI: -- to nmaking a neasurenent.

M5. BRADLEY: |If they are chosen to be part of an
overal |l conservation programand you are relying on themto
reduce an overall exposure to noise of a worker, then it
shoul d be counted. If you are relying on themas part of
your programto reduce overall noise exposure, you should be
given credit for that. |If you engineering controls are
successful in reducing the noise |levels below their hearing
protection would be required, all the better.

MR. CUSTER  Thank you.

MS. BRADLEY: Thank you.

MR. CUSTER Alice H Suter.

M5. SUTER: Good norning. | amDr. Alice Suter
an audi ol ogi st specializing in the effects of noise on
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people. A brief resune is appended to this testinony. | am
here to testify on behalf of the Anerican Speech-Language
Hearing Associ ation and on behal f of the other nenber

organi zations of the Coalition to Protect Wrkers' Hearing,
the Acoustical Society of America, the American |Industrial
Hygi ene Associ ation, the National Hearing Conservation

Associ ation, and Self-Hel p for Hard-of-Hearing People.

We represent over 100, 000 professionals,
audi ol ogi sts, acoustical engineers, industrial hygienists
and scientists, as well as individuals wth hearing | oss.
The Coalition submtted witten testinony to MSHA on Apri
21, 1997, and | wll present a condensed form of that
testinmony now. | have also submtted nmy own comments
separately as an independent professional.

| have had nearly 30 years of experience in the
field of occupational noise, participated in the process of
criteria devel opnent at both the U. S. EPA and NI OSH, and as
manager of the noise standard at OSHA, | al so have
experienced the throes of rul emaking.

| would |ike to thank the panel for the
opportunity to offer ny coments and suggestions, and |
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woul d like to express ny appreciation for the enornous
effort involved in bringing this proposal to fruition. I'Il
start with the scope of the standard.

We support MSHA' s proposal to establish a uniform
noi se standard for coal, netal, and nonnetal mnes. A
uni form noi se standard for the mning industry should
facility understandi ng of and conpliance with regul atory
requi renents. We believe that consistency between MSHA's
noi se standard and the hearing conservati on anmendnent
devel oped by OSHA is desirable for the sane reasons.

Because many nmine sites are covered by both OSHA
general industry and construction regul ations. However, we
understand the need for and support certain provisions where
MSHA' s proposed standard may be nore protective than OSHA' s
current standard.

In the definitions section, I'd |ike to address
heari ng conservation program the definition of. W
recommend that MSHA incorporate the definition of a hearing
conservation program used by OSHA which includes the
foll ow ng conponents: noise exposure assessnent and
noni tori ng, engineering and adm ni strative noise controls,
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audi onetric testing, audiogramreview and enpl oyee feedback
and referral, issuing of personal hearing-protection devices
with individual fitting and training of wearers, the

supervi sion of consistent utilization, education and
notivation of enpl oyees, and record keepi ng.

The term "hearing conservation progrant has been
used in general industry since the 1970's to refer to the
conponents required for conpliance to 29 C F. R 1910. 25,
OSHA' s general industry noise standard. To redefine the
termonly within the context of the proposed rul e confuses
the i ssue and nay be counterproductive to MSHA' s endeavors.
To equate the term "hearing conservation program with
audi onetric testing, as defined in MSHA's proposal is to
inply that all that is needed to conserve hearing is to test
heari ng.

Wt hout a knowl edge of the mner's noi se exposure,
application of engineering and adm nistrative controls is
needed, and the use of hearing protection devices, all that
audi onetric testing wll acconmplish is to docunent the
devel opment of mners' noise-induced hearing | oss.

MSHA' s proposed redefinition of the term "hearing
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conservation progrant to nean sinply audionetric testing
reinforces the nmyth that audionetric testing has value in
and of itself. As part of a conprehensive hearing
conservation program however, audionetric testing is
critical for nonitoring the effectiveness of hearing
conservation for individual mners and for mning conpanies
pr ogr ans.

Now, the definition of "hearing protector.” The
definition should be changed to read: "Any device or
mat eri al capabl e of being worn on the head or in the ear
canal that is sold solely or in part on the basis of its
ability to reduce the | evel of sound entering the ear that
has attenuation val ues neasured according to Method B
Subj ect MSHA Standard 12.6 1977, "Methods for Measuring the
Real Ear Attenuation of Hearing Protectors.”

Standard Threshold Shift, or "STS." Many m ne
sites are covered by both MSHA and OSHA regul ati ons, and the
i ndi vidual m ners may nove between jobs regul ated by each
agency. For that reason, we appreciate the practicality of
usi ng the sane hearing shift criterion by both agencies for
pur poses of recordability and with respect to baseline
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audi ogram tracki ng and revi sion.

However, research as well as reports from
i ndividuals with hearing |loss reveals that a confirned age-
corrected STS is not a sensitive indicator of early hearing
damage, but rather reflects a very substantial hearing
change. W specifically disagree wwth MSHA' s statenent on
page 66439, that its proposed definition of STS "permts the
early identification of individuals at risk so that
corrective actions can be taken."

An "age-correction STS' as defined by OSHA and
proposed by MSHA represents a significant anount of
cunul ative hearing change from baseline that may affect
communi cati on conpetence. The Coalition has already
testified to OSHA about the need for enployers to prevent
STS by reacting to early shifts in hearing with enpl oyee
foll omup actions, including counseling, refitting of hearing
protection devices, and retraining in the correct use of
t hese devi ces.

The next section, "Limtations on Noi se Exposure,"
|"d like to address the PEL. In the preanble of the
proposed rule, MSHA acknow edges that a perm ssi bl e exposure
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| evel of 90 dBA does not protect at |east 15 percent of the
m ni ng popul ati on who w Il devel op material inpairnment of
hearing if exposed to it in a working lifetime of 85 to 90
dBA. MSHA's argunents for not requiring a PEL | ower than 90
dBA are not convincing.

The preanble states that an 85 dBA PEL woul d be
nor e expensive, and about two-thirds of the netal and
nonnetal m ne operators and three-fourths of the coal m ne
operators would need to use engi neering and adm nistrative
controls to reduce noise levels to the PEL. The
i npl enentation is that it would be too nmuch trouble. This
i's not a convincing argunent, considering that the intent of
the proposed rule is to preserve the hearing health of
m ners.

We recomend that MSHA consi der adopting a PEL of
85 dBA and investigate the effect of allow ng a |onger
phase-in period for this change to take place, for exanple,
over a 10-year period. MSHA s consideration of the use of
an alternative phase-in period would allow the industry
anple tinme to investigate new and vi abl e engi neering control
technol ogy that could reduce mners' noi se exposure and
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remove mners fromthe noi se area.

Next, the exchange rate. MSHA admits in the
preanble that the 3 dB exchange rate is nore protected than
the current 5 dB exchange rate and that the consensus of
scientific opinion supports it. The Agency provi des several
sound argunents for changing to the 3 dB exchange rate.
OSHA' s rationale for not pronulgating it, or | should say,
proposing it, however, is that it may not be feasible.

OSHA states that engineering and adm nistrative
controls would need to be used much nore frequently and t hat
the percentage of mners covered by the proposed rule would
double. MSHA also states that the anount of tine mners
coul d be exposed to higher, in other words, nore hazard
sound | evel s, would be reduced.

Once again, this is not a convincing argunent for
exposing mners to hazard noise levels. Continuing to use
the 5 dB exchange rate solely for reasons of feasibility
gives this nethod a fal se appearance of accuracy. The
science is often forgotten once the practice has been
est abl i shed.

In the experience of many Coal ition nmenbers
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provi di ng hearing conservation prograns, a very high
percentage of workers in production industries is already

i ncluded in hearing conservation prograns. Therefore, it is
unlikely that a change to the 3 dB exchange rate woul d cause
a percentage of mners covered by the proposed rule actually
to doubl e.

We recomrend that MSHA consider adopting the 3 dB
exchange rate and investigate the effect of allowng a
| onger phase-in period for this change to be inpl enented,
for exanple, over a two-year period.

Next, the ceiling level. The concept of a 115 dBA
l[imt was put forward in the 1969 "Wl sh- Heal ey" noi se
standard, which became an OSHA standard in 1971. 1In the
preanble to the hearing conservation anmendnent, OSHA
reiterated the 115 dBA limt. Table G 16A of the rule,
OSHA' s rul e, included sound levels up to 130 dBA printed in
italics to signify that these levels are to be included in
t he assessnent of worker noise exposure, even though the 115
dBA limt remained.

The concept of the 115 dBA ceiling level is rooted
in that aspect of the OSHA regul ation that considers only
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noi se signals that are continuous or varying rather than
impul sive. MSHA's intent for the 115 dBA ceiling level is
uncl ear. Therefore, we would like to pose the foll ow ng
guestions in an attenpt to help the Agency better define its
i ntent.

One, does MSHA intend for the 115 dBA ceiling to
be an absolute limt? |If so, what is to happen when this
| evel is exceeded? Two, if any exposure to |evels above 115
dBA occurs, is the enployee to be included in the hearing
conservation programregardl ess of TWA? Three, does NSHA
really nean any exposure above 115 dBA is considered a
vi ol ation regardl ess of duration? Does this include inpulse
noi se?

There are many possi bl e reasons for fal se
indications in nodern dosineters. In a mning environnment
there is the potential for the m crophone to be bunped
agai nst many surfaces, which will result in a displayed peak
succeedi ng 115 dB, yet no acoustic energy wll have reached
the ear. Possible solutions to clarify the intent of the
rule include raising the limt to 130 dBA for short-duration
sounds.
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Next, operator exposure evaluation. Over the
years, MSHA has perforned extensive research and displ ayed
consi derabl e expertise in the area of noi se-exposure
nmonitoring, especially in the subject of m crophone
pl acenent. Therefore, it is surprising that the Agency is
not provided guidelines for noi se-exposure nonitoring
instrunmentation of calibration. Proper identification of
all workers who should be included in the noi se-exposure
nmoni toring and adequat e assessnents of their noise
assessnents are critical to the success of the hearing | oss
prevention program

The use of engineering controls and hearing
protectors could be overl ooked if noise neasurenents are not
made or are made poorly. In addition, MSHA s estimated
benefits of the program depend on proper assessnment of
m ners' noi se exposures.

We recomrend that MSHA provide nore detail ed
recomendat i ons regardi ng noi se-exposure neasurenents. W
refer MSHA to the procedures described in ANSI S-1219-1996,
"Measurenent of QOccupational Noi se Exposure,” and recomrend
that this standard be referenced in a nonmandatory appendi X
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to OSHA's final rule.

Enpl oyee Notification. This is the only section
in the proposal in which MSHA details requirenents for
mai nt enance of records of an enpl oyee's noi se exposure. Al
that MSHA is proposing is that a record of exposure
notification be kept for the duration of the mner's
exposure above the action level and for at |east six nonths
thereafter. W reconmmend that noi se-exposure mneasurenents
be treated |Iike nedical records and retained accordingly.
They are critical to the assessnent of causality of hearing
| oss.

In addition, data spanning a nunber of years of
surveys can better docunent enpl oyee exposures and can
provide a nore reliable statistical estinmate. W recomend
t hat noi se-exposure records be established and nui ntai ned
w th audi ogranms for 40 years to assist enployers and MSHA in
eval uating the effectiveness of HCPs.

Now, with regard to feasibility, MSHA's focus on
engi neering controls is an inprovenent for the coal -m ning
i ndustry. However, the fact that the coal-mning industry
has been allowed to | ag behind the rest of the m ning
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industries for so long and the manufacturing industries as
wel | does not justify a standard that is inadequately
protective. In addition, trading off the noise-nonitoring
requirenents in order to justify engineering controls is

i nadvi sabl e.

One critical conponent of any health standard
shoul d not have to be traded off to justify the adoption of
another. MSHA' s definition of feasibility is quite |enient.
I ndi vi dual m ne operators would be required to use only
t hose engineering and adm nistrative controls that are
technologically and economcally feasible for them As with
OSHA, the burden would be on MSHA to prove that the controls
woul d be feasible in case of a contest.

The statute requires the Agency to nake a
predi ction based on the best avail abl e evidence about the
ability of an industry to conply "within an allotted tine
period." MSHA either has not evaluated or has not provided
i nformati on about the industry's ability to conply over
specific time periods other than the proposed effective
dat e.

Warning Signs. MSHA should reconsider its
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position on warning signs. W recommend that the follow ng
| anguage be included in the final rule. \Where appropriate,
war ni ng signs should be posted in | ocations where sound

| evel s routinely exceed the sound | evel corresponding to 100
percent noi se dose within an ei ght-hour period.

Now, Section 62.125, "Hearing Protectors."” MSHA
is to be commended for recognizing the inadequacy of
currently | abel ed hearing protector attenuation data for
pur poses of predicting performance of hearing protection
devices -- 1'll call them"HPDs" -- in the field. However,
MSHA' s approach of disregarding all predictors of hearing
protector performance is not the best solution either.

In the proposal, MSHA requested comments on a
scientifically based yet practical nethod for determ ning
hearing protector effectiveness under mning conditions.

Al though a standardized field nethod is not avail abl e at
this time, there is a new, |aboratory-based nethod descri bed
in ANSI S-12.6-1997. |It's called "Methods for Measuring the
Real Ear Attenuation of Hearing Protectors.” This nethod
was unavai |l abl e ei ght years ago, when MSHA first requested
comments on its advanced notice of proposed rul emaki ng.
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The new ANSI standard provides an estinate of
field performance on hearing protector attenuation based on
subject-fit testing in the |l aboratory. The subjects are
persons who are audionetrically proficient but naive with
respect to the use of hearing protection. The devel opnent
of this procedure and the justification for its use are
di scussed by Royster and col | eagues, 1996, in a paper that
was heavily cited by MSHA

The correspondence between | aboratory subject-fit
data and field performance has been denonstrated by Berger
and Franks, 1996. W recomend that MSHA include in the
final regulation requirenments for testing according to ANSI
S-12.6, 1997. The current EPA regul ations, which have not
been updated since 1979, due to the defunding of the
Agency's noi se program do not even recogni ze the 1984 ANSI
standard on hearing protector attenuation testing, |let alone
t he new 1997 ANSI st andard.

If MSHA includes in its regulation requirenents
for testing according to ANSI S-12.6, 1997, it would, one,
require mne operators specifically to request such data
from hearing protector manufacturers; and, two, be an
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i npetus for EPA to update its outnoded | abeling regulation.
We believe it would be appropriate to phase in this
requi renent over a two-year tinme period, in other words, one
year beyond the effective date specified.

In the interim it would be acceptable to use
exi sting | abel values reduced by 50 percent, as is OSHA s
policy. MSHA should include | anguage as a new paragraph (b)
in Section 62.125, "Hearing Protectors,” to read as foll ows:
"When TWAs exceed 90 dBA, or when persons experienced in STS
heari ng protection devices shall be assessed for adequate by
using attenuation data derived from Method B of ANSI S. 12.6-
1977. The actual conputations can be made using the noi se-
reduction rating, subject-fit method, as recommended by a
task force of the National Hearing Conservation Association
and rel ated professional organizations.

The NRR, "noise reduction rating," SF, "subject
fit" is the nunber that is subtracted fromthe sound |eve
in dBA in the enpl oyee's environnent.

Next, I'd like to address hearing protector
selection. Selection fromat |east one ear nmuff and one ear
pl ug, although it does neet the current OSHA requirenents,
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is insufficient and does not pronote MSHA s goal s of
protecting hearing. This is especially true of ear plugs
because of two factors: (a), the wide variety of styles
i nfluence the manner in which the plugs fit into and seal
into the ear canal; and (b), the difficulty off inserting
t hem properly.

Anot her consideration is that for those few
situations, in other words, TWAs above 105 dB, in which MSHA
requires the use of a nuff and a plug, there would be no
choice for the mner. In other words, the mner would have
to wear the single choice of ear plug that was offered,
conbined with a single choice of ear nuff.

A preferable requirenent would be to choose from
at least four different nodels of hearing protectors,
including at | east two types of ear plugs and one type of
ear nuff.

Next, hearing protector use at |low |l evels. OSHA
has determ ned that sounds above 80 dBA nay be harnful to
sone, but such sounds should be integrated into the overal
exposure estimate. Al though such concl usions are
justifiable, the requirenment that goes wwth TWAs of 90 dBA
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and above cannot renpbve themas |long as they are exposed to
sound |l evels at or above 80 dBA is inappropriate and
count erproductive for the follow ng reasons.

One, at sound | evels below 85 dBA, HPDs w ||
degrade the ability to hear and discrim nate sounds,
regardl ess of the hearing ability of the wearer. Warning
sounds will be nore difficult to detect, and it wll be nore
difficult to communicate. For listeners who are hearing
inpaired, the situation will be even worse. Thus, not only
is a safety risk incurred with little gained in overal
protection provided, but the practice will be
counternotivational, making it nmore difficult to encourage
and enforce the use of HPDs when needed and appropri ate.

Secondly, the logic is flawed. A m ner exposed
for eight hours at 84 dBA would not have to wear hearing
protection, and even a m ner exposed for eight hours at 89
dBA is not required to wear HPDs, yet a mner exposed to 91
dBA for seven hours woul d have to wear HPDs for any exposure
to sound levels even as |low as 80 dBA in that sane day.

How does the supervisor distinguish between the
enpl oyee exposed to noise |levels of 80 to 84, who nust wear
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heari ng protection because he or she has ot her exposures
that raise the TWA rate above 90 and the enpl oyee exposed to
noi se levels of 80 to 84 dBA who does not need to wear HPDs?
Thi s becones an i npossi bl e enforcenent scenario.

Enphasi s shoul d be placed on proper and consi stent
use of HPDs and excessive noi se, which nmeans noi se | evels
greater than or equal to 85 dBA and particularly above 90.

Next, audionetric testing prograns. First, tester
qualifications. W recommend that all personnel who perform
audi onetric tests or supervisor the performance of such
tests be appropriately trained and qualified. Technicians
shoul d be CACHC certified and positions shoul d possess
experience and expertise in hearing and hearing | oss.

The Annual Audi ogram The annual audi ogram shoul d
be obtained during the work shift whenever possible.
Conmparing the annual audi ogram done under these
circunstances is the nost effective way to detect tenporary
threshold shift and intervene before the shift becones
permanent. It is inportant to renmenber that the purpose of
the HCP is to prevent hearing loss, not to docunent it after
it becones permanent. This paragraph should be anended to
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i nclude: "The annual audi ogram may be obtai ned at any tine
during the work shift." And | would like to add in the
preanble: "M ne operators should be encouraged to perform
the audiogramwell into their work shift or as far into
their work shift as possible.”

Audi onetric Test Procedures. Use of the term
"scientifically validated procedures.” The use of the term
"scientifically validated procedures” is too vague. It wll
probably result in confusion and contention and possibly
litigation. MSHA needs to clarify this term |f enployers
are not given specific requirenents for the conduct of
audionetric tests, the results are likely to be neaningl ess.

MSHA shoul d require audionetric tests to be
conducted in accordance with the follow ng ANSI standards or
the nost current version at the time of promnul gation of the
regul ation, and you all have those in front of you. | won't
read the whole thing, but ANSI S-3.6 and ANSI S-3.1 has to
do with the criteria for perm ssible anbient noise during
audi onetric testing, and we recomend that if you do adopt
that standard, that a relaxation of 5 dB permtted at the
500 hertz frequency, and al so ANSI S-3.21.
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You shoul d note that the contents of these
standards include references to acoustical calibrators and
sound |l evel neters for the use of calibrating the
audi onetric equi prment.

Audi onetric Test Record. The audionetric test
record for each mner tested, Section 62.150, should be
consistent wwth the record-keeping requirements outlined by
OSHA but shoul d al so include the nodel and serial nunber of
t he audi oneter used for testing; and, once again, it is
inportant that the enployer nmaintain accurate records of the
measur enents of the background-sound-pressure levels in the
audi onetric test roons.

Record Retention. Because of the inportance of
accurate records, both for enployers and enpl oyees, we
recomend that noi se exposure assessnent and audi onetric
records be maintained for at |east the duration of
enpl oynent plus 30 years. And you may renenber earlier we
recomended noi se exposure assessnent records be nmaintained
for 40 years. This wll assist MSHA in evaluating the
effectiveness of its regulatory requirenents.

Eval uati on of the Audi ogram Determ nation of
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Audi ogram Validity. Because of the inportance of proper
supervi sion and training of technicians, we recomend that a
technician be allowed to determine the validity of an
audi ogram only through the use of predetermned criteria
devel oped by an audi ol ogi st or a physician with expertise in
hearing and hearing loss. This also holds true for the
determ nation of an STS or a reportable hearing |oss.

Next, followup corrective neasures when STS is
detected, in addition to the refitting and retraining
requi renents in paragraph (a) and the resel ection of an HPD
i n paragraph (b), a new paragraph (c) should be added,
i ndicating that should the fitting and condition of the HPD
currently in use be found to be adequate, the mner should
be encouraged to select an HPD with greater attenuation.

We al so suggest adding the follow ng wording to

paragraph (a): "Retrain the mner, including the
instruction required by Section 62.130 and" -- this is the
new wording -- "check the condition of the hearing protector

and replace if necessary."”
Finally, we would |ike to suggest a new section on
heari ng conservation program eval uation. MSHA has failed to
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define a nethodol ogy for detecting problens in the HCP that
could prevent significant hearing | oss before it devel ops.

| f MSHA is serious about hearing conservation, the Agency
shoul d define a proactive procedure for detecting probl ens.
MSHA noted in its preanble to the proposed rule that it
woul d be difficult for a small m ne operator to inplenent
the audi onmetric data base anal ysis procedure specified in
ANSI S-12.13, which is called "Evaluating the Effectiveness
of Hearing Conservation Prograns."

However, the operator of a small mne could, in
fact, inplenent one of the sinple procedures described in
ANSI S-12.13 by hand without the need of a conputer analysis
in a mtter of hours. Also, there are other steps that
enpl oyers may use in taking an inventory of their HCPs. W
recommend that the follow ng be added to the proposed rule:
"At least annually m ne operators shall conduct an audit of
their hearing conservation prograns. The eval uation shal
i nclude progress in noise reduction by engi neering neans, as
wel | as an assessnent of audionetric test results.”

In addition, MSHA shoul d include | anguage such as
the following in a nonmandatory appendix. It is possible
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for mne operators to conply with various elenments of the
heari ng conservation programand yet mners may still |ose
their hearing. For this reason, MSHA is requiring m ne
operators to evaluate the effectiveness of their hearing
conservation prograns at |east annually. The evaluation
must include any progress in engineering noise control and
an assessnment of the audionetric test results.

MSHA has not specified a nmethod by which m ne
operators should carry out these evaluations. To date,
there are no final standards on hearing conservation program
eval uation, although there was a draft ANSI Standard S-
12.13. MSHA has chosen not to make conpliance with the
st andard mandatory because the standard recomends a noi se-
exposed popul ation of at least 30, and it is nost effective
within at least five to six years of audionetric data.

M ne operators whose prograns neet these criteria
woul d be well advised to use the nethods outlined in ANSI S
12.13. Mne operators or their hearing conservation program
supervi sors should also take a practical inventory of the
program s various el enents.

The followi ng are questions that m ne operators or
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heari ng conservati on program supervi sors should pose when
reviewi ng the inplenentation and outcones of the HCP. |Is
the program conplying wiwth the standard in every respect?

| s progress being nmade on the noi se-control progranf? Are
m ners accepting their hearing protection devices and
wearing themeffectively? Are there inpedinents to wearing
hearing protectors? Are supervisors and forenen involved in
the progran? Based on audionetric test results, how many
STSs are there in a year? Wat percentage of the program
does this represent? Are mners who have STSs being
counsel ed, and do they receive appropriate foll omup?

That's the end of ny testinony, and | woul d be
glad to answer any questions that | can.

MR. CUSTER  Thank you, Dr. Suter.

M5. SUTER. Now, is there tine for ne to ask you
sone questions?

MR. CUSTER  Yes.

MR. SUTER:. Okay. First, 1'd like to know the
reason for rejecting the Royster and the N OSH definition of
STS. M understanding is that they are both nore protective
and nore efficient than the current OSHA STS and the STS
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t hat you have proposed.

MR, CUSTER W would like for you to go ahead and
continue to pose the questions, and these will be addressed
at a later tinme, along with the -- after the post-hearing
coment s have been received --

M5. SUTER:  Ckay.

MR, CUSTER -- for the sake of abbreviating our
time here, if you would prefer to do it that way, or you may
submt themin witing if you w sh

M5. SUTER. Either way. Which would you prefer?

MR. CUSTER We would |ike you to make them a part
of the record today, if you wouldn't m nd

M5. SUTER:  Ckay.

MR. CUSTER  Thank you.

M5. SUTER: Another question is | would like to
know what is the technical support for selecting 25 dB as
the reportable shift in hearing level. A third question.
Once again, the term"scientifically valid," as applied to
t he noi se nmeasurenents that you expect m ne operators to
use. So ny question is, the reason for the conplete |ack of
noi se- measurenent requirenents in the standard, and,
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specifically, | have a problemw th your statenent in the
preanble, "M ne operators are expected to utilize survey
nmet hods and instrunentation which are scientifically valid
and based on sound, industrial hygiene practice."

And | guess |'m wondering how you' re going to
define "sound, industrial hygiene practice" and what happens
if mne operators don't use what you consi der sound,

i ndustrial hygi ene practi ce.

|"mrem nded of a section that was in the OSHA
noi se standard for many, nmany years requiring enployers to
use continuing effective hearing conservation prograns, and
this was debated back and forth for years and years as to
what that nmeant, and the vast nmajority of enployers didn't
i npl enment hearing conservati on prograns.

And even with the hearing conservation prograns
spelled out in such detail as OSHA does now, a very, very
frequent citation is |lack of hearing conservation prograns,
and ny feeling is that probably it has to do wth the fact
t hat noi se neasurenent procedures are not very well spelled
out in the OSHA standard either.

Anot her question is, who deci des what
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scientifically valid data procedures are with regard to
audi onetric testing, and what aspects of the program are
subject to this policy, and whether or not this is
enf orceabl e and how MSHA proposes to enforce such
procedures, even if MSHA does define thenf?

| noticed in the preanble that there was | anguage
about not wanting to stifle technol ogy and i npede
i nprovenents in nethodol ogy. Well, ny question is, how does
that relate to sonething Iike m ninmumrequirenments for
background | evel s in audi oneter roons?

And, finally, on what grounds, what studies has
MSHA determ ned that |owering the PEL or selecting a 3 dB
exchange rate would be or may be infeasible. Thank you.

MR. CUSTER  Thank you, Doctor. Kevin R Burns.

MR. BURNS: Okay. |'m Kevin Burns, Director of
Safety and Health for the National Stone Association. NSA
is pleased to be here today and to present our comments.
These comments will be presented on behalf of the 630 nenber
conpani es of NSA. NSA advocates that nenbers nmaintain a
strong commtnent to safety and health in the work place,
and we are committed to working with MSHA cooperatively to
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ensure that the regul ati ons governing the aggregates in the
i ndustry are based on sound, scientific principles.

Wth nme today are Kelly Bailey. He is nanager of
occupational health for Vulcan Materials Conpany and the
chairman of NSA's Safety and Health Commttee. Also with ne
is Dr. Curtis Smth, an audiologist in private practice in
Auburn, Al abama; and David Hudson, an electrician with
Vul can's Graham Quarry in Virginia.

Once again, NSA appreciates this opportunity to
participate in this inmportant rulenmaking, and I'd like to
turn it over to Kelly Bailey at this tine.

MR. BAILEY: Good afternoon. | knowit's lunch

tinme. You don't have to stay here; they do.

It's a pleasure for ne to be here. |I'ma
certified industrial hygienist. 1've worked in the
i ndustrial hygiene field for over 23 years. | will try to

be brief as possible, but I want to point out all the little
devils and all the little details and ask you to exercise
all of themthat you can. So it wll take a little tinme but
not as nuch as is allotted.

Starting with our definitions, the definition of
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"medi cal pathology,"” we feel is, as a condition affecting
the ear, is very broad, and it needs to be better defined to
pertain to physical abnormalities or conditions such as ear
infection, perforated ear drum or what have you; but

"medi cal pathology,"” we feel needs to be clarified.

Hearing Conservation Program NSA reconmends that
MSHA i nclude the sanme basic elenents as OSHA in its hearing
conservation programor definition of one. This consistency
will facilitate the use of existing enployee-training
prograns for operators that have OSHA facilities and MSHA
facilities so we don't confuse our troops.

Qualified Technician. NSA recommends that MSHA
delete the followwng fromthe definition of a "qualified
technician,” that is, "or by another recognized organi zation
of fering equivalent certification.” It is unclear to us
what "recogni zed organi zati on" neans, and bei ng anbi guous
could lead to poor quality, and the eneny of quality is
variation. So we feel that we should stay with sonething
t hat we know.

Reportabl e Hearing Loss. This definition gives us
great concern. The definition basically automatically
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assigns the cause of a loss to the enployer's work site

W thout regard to the existing elenments of a good hearing
conservation program such as exposure nonitoring, training
on the noi se hazards, hearing protection availability and
enforcenment of use, or the installation of noise controls.

| f an enployer has in place these essenti al
el ements of a good, effective hearing conservation program
it is very unlikely that any hearing | oss detected in an
audi ogram woul d be due to work place exposures, and this is
certainly true of | osses in excess of an average of 25 dBA
and the frequencies of 500 through 3,000 hertz.

The automatic requirenent to report |osses wll
result in the inproper association of nonwork-rel ated noi se
exposure and hearing loss to the work environnment. This
reporting requirement will then inflate the hearing | oss
incidents in the mning industry unjustly. Hearing loss is
unli ke silicosis, in that considerable hearing | oss can be
associ ated w th nonoccupati onal noi se exposures and known
ototoxic antibiotics, such as gentam cin and neonycin and
ot hers.

Furthernore, this definition disregards the
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protective nmeasures adopted by the enployer. |If the above
el enents of a good hearing conservation programare not in
evidence at the work site and there is a confirnmed hearing

| oss of 25 dBA average or nore in the 500 to 300 hertz range
in both ears, then that | oss should be reported.
Additionally, if the mnor has experienced acoustic trauma
at the work place affecting one or both ears, that |oss
shoul d al so be reported. That's how we woul d suggest that
you fix reportable hearing | oss.

Suppl enent al Basel i ne Audi ogram W feel that
using the sane terns as OSHA woul d be advi sabl e and
facilitate training, so a revised baseline is, | think, what
OSHA uses.

"Feasible controls,” which is referred to in the
standard, needs to be defined. The judgnent of whether al
feasi bl e controls have been applied in a particular
situation needs to account for the prior controls installed
by the enployer related to the situation under review.  MSHA
has used a 3 dBA reduction as a guideline for determning a
significant inprovenent of noise overexposure and if the
control is feasible.
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MSHA nust realize that it is nmuch easier to obtain
a 3 DBA reduction if nothing has been done in the past by
the enpl oyer to reduce the exposures than it is to obtain an
additional 3 dBA reduction after already having installed a
series of controls.

The determ nation of feasibility should take into
account the history of the overexposure control efforts made
by the enployer for the situation. So we recommend a
definition be added to the standard.

Section 62.120, "Limtations of Noise Exposure,"”
under dose determ nation, we believe it is unreasonable to
require that the entire shift be sanpled to assess the noise
exposure of an enployee. Typically, the shift begins once
t he enpl oyee clocks in, at which tinme he or she may go to
change into their work clothes, and putting a noise
dosinmeter on is not a high priority.

Many tines it's not practical to nonitor an
enpl oyee's entire work shift due to the length of the shift.
It is recormended that sanpling should enconpass at | east
two-thirds of the shift tine to be representative of the

enpl oyee' s noi se exposure.
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The National Stone Association agrees that the
noi se dose should be integrated over 80-to0-130 dBA range on
sl ow response. MSHA should identify the m ni mal
specifications of noise-nmeasuring instrunments that enployers
should use. This will assist in nmaintaining noise-
measur enent consi stency and quality within the m ning
i ndustry.

NSA, on the PEL exchange rate, the NSA agrees with
the PEL and exchange rate proposed by MSHA. These val ues
are consistent with OSHA, and NSA believes that the
conpr ehensi veness of the MSHA proposal is such that the
obj ective or reducing hearing inmpairnent in mners wll be
realized. Under the action level, providing training on
noi se hazards "at the tinme exposure exceeds the action
level" is not practical. Training should be provided to
m ners upon being hired, with additional training on an
annual basi s.

It should be recognized that there will be
occasi ons when additional noise training will occur, such as
the tinme when the audiogramis given, at the tinme hearing
testing results are provided to the enployee, at the tine
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t he enpl oyee is being sanpled for noise, and in the course
of routine safety-and-health neetings.

Regardi ng the action |evel, under (b)(2), it is
uncl ear what MSHA neans in this section. As witten, the
section states that a mner nust wear hearing protection
constantly if the mner has an STS or if the baseline
audi ogram cannot be adm nistered within six nonths. A nore
practical requirenment would be that the mner follow the
work-site rules for hearing protection use.

This section of the rule also requires the
enpl oyer to ensure the use of hearing protection by m ners.
This is an unreasonable requirenent and totally
di senfranchi ses the mner fromthe enployer's hearing
conservation program The enpl oyee should have the duty to
provi de the appropriate hearing protection devices, teach
the mners how to use them tell them about their
l[imtations, and enforce the use of hearing protection in
t he desi gnated high-noise areas. It was reconmmended t hat
the term "ensure" be changed to "enforce.” The m ner should
have sone responsibility for using what is nade avail abl e.

Per m ssi bl e Exposure Level, (c)(1). The

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

133

requi renent to post witten adm nistrative-control
procedures on the mne bulletin board and to automatically
provi de copies to the enployees is not practical in many
mne sites. In a single mne there could be nunerous
adm ni strative procedures, control procedures in place
affecting many different enployees, and having all these
procedures attached to the bulletin board will lead to
confusion and possible msinterpretation, follow ng the
wrong procedures, and so forth.

A much nore workabl e approach woul d be that new
m ners would be instructed on any adm ni strati ve,
engi neering, and/or hearing protection requirenents in their
work areas, and at these work sites specific requirenments
shoul d be covered annually for all affected workers and a
routi ne safety neeti ng when these requirenents change.
Records of the safety neeting would be nmaintained for a
year, and enpl oyees w shing a copy of the procedures wll be
provi ded one, since they will be responsible for follow ng
t hose procedures.

Section (c), "Permssible Exposure Level," (ii)
and (iii). The enployer cannot enforce or force an enpl oyee
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to take a hearing test, or for that matter, to wear hearing
protection. Therefore, requiring an operator to ensure that
a test is taken is not really feasible. You can't take an
enpl oyee, draggi ng and scream ng, into an audionetric boot h.
If they don't want to take the test, they don't have to take
the test. So we can't ensure that they wll.

Ceiling Level. At 115 dBA, the all owabl e exposure
time is 15 mnutes at 100 percent dose with a 5 dBA exchange
rate and an ei ght-hour work day, as per the Table 6.2-1,
reference duration in the standard. Not allow ng any
exposure to 115 dBA, either protected or unprotected, is not
realistic in the mning environnent where inpact noise can
be generated by certain power tools and wel di ng nmachi nes,
such as plasma-arc welding. It just can't be done.

MSHA shoul d retain its current standard | anguage
regardi ng i npact noise and follow the OSHA rule with respect
to ceiling.

Oper at or Exposure Eval uation. The enpl oyer should
be able to apply commonly accepted industrial hygi ene work
practices by sanpling representative exposures from various
jobs at a work site rather than sanpling each and every
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i ndi vidual. NSA agrees with MSHA's performance-standard
approach to this provision. MSHA, however, should again
specify mnimal acceptabl e operating paraneters for noise-
measuring instrunents.

Enpl oyee Notification. Fifteen days for
notification of exposure finding is inadequate, especially
where the exposure exceeds the perm ssible exposure |evel or
the ceiling level. It takes nore tinme to resolve and plan
for corrective action in many exposure circunstances. In
many cases, other personnel not |ocated at the site nust be
involved in the corrective action decisions. The 30-day
period should allow for all involved personnel the
opportunity to participate in the corrective action
deci si ons.

Good industrial hygiene practice dictates that the
requi renment for hearing protection where the exposures
exceed the specified limts should begin once the
overexposure is known. So we're not precluding the use of
hearing protection until 30 days; we're saying use that as
soon as you know, but other controls in place need to be
defi ned, and ot her people need to be invol ved.
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Automatically providing witten exposure results
and corrective action plans to mners is extrenely
burdensonme and unnecessary paper work and coul d del ay the
process of corrective action. Relaying the exposure results
and engi neering and/or admi nistrative actions to be taken
wi thin 30 days of the noise survey should be totally
adequate to acconplish notification, for exanple, in a
saf ety-and-health nmeeting. The m ners should be able to
take notes and request the results during the neeting.

Regardi ng hearing protectors, Section 62.125, this
section appears to be stating that in sone cases m ners nust
wear hearing protection at 80 dBA, since the proposal is
t hat noi se dose be integrated from80 to 130 dBA. If this
is what MSHA nmeans, then the provision would essentially
require hearing protection at all tinmes on the job. There
are not many places that are less than 80 in a quarry.

(Conti nued on next page.)
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MR. BAILEY: The NSA believes such a requirenent
is extreme. Providing hearing protection when TWAs exceed
eighty-five dBAis nore reasonable and still protective.

Ensuring hearing protection is properly fitted and
mai nt ai ned, part C. The NSA cannot ensure that a mner wll
al ways put his hearing protection on properly. The NSA
recommends that this provision be changed to reflect that
the operator be sure that the mner, the mners are trained
in how to obtain a proper fit and howto care for their
protectors.

Section 62.130 on train -- or, B -- on training
and certification. NSA believes that retraining of a m ner
followng an STS determnation is inpractical. Mny STS are
tenporary due to colds, headaches, tenporary threshold
shifts and what have you. The NSA believes that the annual
training of all mners follow ng the recei pt of the
audionetric testing results should be adequate, that the STS
concept is included in the docunmented training program

The initial training on noise for new mners is
al so appropriate and training records should be kept for at
| east one year to denonstrate conpliance. Mny m ne
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operators do not keep such training records at each m ne
site and MSHA should allow flexibility in record keeping
practices so conputerization and centralized filing systens
can be utilized.

Audi onetric testing program qualifications for
conducting an audiogram It is inportant that the quality
be mandated since MSHA is proposing that the audionetric
records be transferred to successor operators and that the
basel i ne audi ograns coll ected from previ ous owner's prograns
be used for future conparisons, which we also have a probl em
with and we'll talk about a little while later.

But the definition of a qualified technician should be
set.

Basel i ne audi ogram NSA di sagrees with MSHA on the
prohi bition of using effective hearing protection devices as
a neans to satisfy the quiet period for a baseline
audi ogram Many quarries are quite small and within driving
di stance to one another. |In these circunstances, a nobile
testing van, which is usually used in the quarry
environnment, can easily test the workers in three or four
quarries in a single day. This neans that workers in sonme
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quarries wll be tested after their shift has begun.

Not allow ng the use of the hearing protection to
satisfy the quiet period will dramatically increase the tine
and cost to test workers since the van can only test prior
to the work shift at each facility. MSHA should foll ow OSHA
on this provision since the mning testers will nost likely
utilize nobile detecting vans nuch nore frequently than the
| arger OSHA facilities.

Basel i ne audiogram B4. It is recommended that
this section be deleted. The adequacy of existing
audi ograns for laid off workers need to be determ ned on a
case by case basis. The workers that | eave an operator's
work site over the winter shut down period and works at the
| ocal airport, for exanple, or a rock nusic band can | ose
considerable hearing in a matter of days if unprotected. It
is unfair to assign this loss to the enployer's work site if
there is an effective hearing conservation programin place.

Annual audi ogram NSA agrees that operators shoul d
only be required to offer the m nor an audi ogram versus the
requi renment in Section 62.120 to ensure that the m ner take
the test. There's sonme inconsistency in the requirenent
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t here.

Section 62.150, audionetric testing procedures.
MSHA shoul d adopt the testing criteria used by OSHA on
scientifically valid procedures. This would ensure that
audionetric testing is perforned in a standardi zed manner
t hroughout the m ning industry.

Audi onetric test records. Certifications that the
audi onetric testing procedure be perfornmed in a
scientifically valid manner in each mner's record is
totally redundant and excessi ve paperwork. A single
qualifications file on the testing provider and the
procedure to be used by the testing firmshould be adequate
to satisfy this requirenent.

The requirenent to have each m ner's noise
exposure record as part of the audionetric record is overly
burdensonme. Many operators have their exposure records in a
centralized record keeping systemor on a conputer database.
Exposure results will be conmmunicated to effected mners in
the proposed rules, training and notification provisions.
Having to maintain a separate hard copy file is overly
redundant record keeping.
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Uilizing a centralized record keepi ng system
many mners -- any mners' exposure result could be easily
provided in a tinely manner wthout requiring on-site files.
Audi onetric testing records are typically maintained in a
central record location wthin a conpany. Requiring that a
duplicate set of records be naintained on-site is
i npractical and redundant. Testing records can easily be
provi ded upon request and MSHA shoul d be consistent with
OSHA' s audi onetric retention provision.

Section 62.160, the evaluation of the audi ogram
Recordabl e hearing | oss and the assunption that all hearing
| oss occurs while at work is totally without justification
and ignores the fact that many Anericans experience hearing
| oss fromoff the job exposures.

Recei pt of audionetric testing results. That's
part A4. MSHA specifies that an operator nust have the
audionetric testing results within thirty days of
adm nistering the test. The operator has no control of when
the testing contractor provides the results other than
t hrough changi ng contractors, the next tinme around, which
wi |l probably be done.
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I n many cases, when nobile van testing is used, a
survey trip can take three to four weeks to conplete before
the van returns and the data are processed and eval uat ed.
MSHA shoul d not sacrifice quality for speed. The ninety day
period is nore practical when the van's services are used.
MSHA shoul d not cite operators on issues that they cannot
reasonably control

I nval i d audi ograns and retesting. MSHA does not
define what constitutes an invalid audi ogram and the
operator is required to act on sonething which is anbi guous
and open to a variety of interpretations. MSHA appreciates
the need to obtain -- or NSA appreciates the need to obtain
audi ograns perforned using standardi zed procedures by
qualified technicians. One of the primary reasons for
utilizing a nobile testing unit service is that these
critical quality concerns cannot be net in many areas where
quarries are | ocat ed.

It is totally inpractical and extrenely expensive
for MSHA to require the operator to reschedule a testing van
to retest one or two m ners who happened to have had a cold
or an earache on the day the quarry was tested, two or three
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nmonths prior. Most van services travel hundreds of mles to
conpl ete a survey. MSHA shoul d accept that there will be
some mners who will not have a valid test in a given year.

It's also highly probable that mners nay mss the
testing van to obtain a test due to vacation, sickness, or
ot her personal matters. As |long as the operator nakes the
audi onetric test reasonably avail able, the operator shoul d
not be cited if an enployee m sses a test.

Section 62.170, follow up evaluation of the
audi ogram invalid audiogram Part A, suspected
occupational -rel ated reasons for an invalid audiogram |In
nost circunstances, an audi ol ogi st or a physician wll not
have an opportunity to exam ne the enployee to asses whet her
there is any nedi cal pathol ogy causing an invalid audi ogram
It is even nore unlikely that an audi ogram can be associ at ed
W th noi se exposure or hearing protectors by sinply | ooking
at the audiogramresults. So it is unclear to NSA how MSHA
will enforce this section.

Section 62.180, MSHA -- determ nation of work
rel at edness. Again, MSHA nmekes the assunption that al
hearing detriments are work rel ated unl ess negatives can be

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

144

proven. The STS' s can be the result of many non-noi se
factors that may not be known by the audi ol ogist's exam ni ng
audi ogram  NSA believes that STS-related training should be
covered as recommended earlier in Section 62-130.

Section 62.190, notification of results and
reporting requirenents, part A MSHA should provide thirty
days upon receipt of the results by the on-site manager or
the operator to notify the enployee of hearing or testing
results. This will allow the operator to coordinate with
health and safety specialists in a conpany, or consultants,
for conducting the required training set forth in the
proposed st andard.

The reporting results -- NSA strongly di sagrees
with MSHA' s presunption that all hearing loss is job-rel ated
and therefore nust be reported under Part 50. |[If a mner
has a non-occupati onal noi se exposure that woul d cause
hearing | oss, how is an audi ol ogist or physician to
determ ne what contribution the enployer's work site had to
t he adverse finding? Many physicians and audi ol ogi sts are
not proficient in industrial hygiene assessnents and noi se
exposure and would not be able to nake that determ nation.
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And MSHA says they nmust nmake for finding it to be not
reportabl e.

MSHA al so nmust define the term "aggravated by
occupati onal noi se exposure”. Does this refer to specific
sound | evel s and exposure periods? O to any particular
dose?

Access to records. NSA does not believe a fifteen
day period is adequate for providing all records required
under this proposal for mners and a thirty day period nuch
nore practical.

Automatically providing records upon term nation.
NSA di sagrees with the requirenent to automatically provide
each mner with a copy of all records covered under the
proposal upon term nation of enploynment. This is an extrene
requi renent since many m nes have high turnover rates and
woul d require a considerable increase of unnecessary
paperwork and logistics and it's questionabl e whet her m ners
woul d even read them or be interested in the docunents.

During the course of a mner's enploynent, as
requi red by the proposed rule, the operator will have
al ready provided the information. The m ner should be
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required to provide a witten request for the records and
the operator should be allowed thirty days to satisfy it
upon term nation.

Section 62.120, or 210. Transfer of records, Part
B. Use of the original operator's audi ogramfor baselining.
NSA bel i eves that the operator should have the choice of
whet her to use the previous owner's audi ogram audionetric
records for baseline conparisons. There are several reasons
for this position. Regardless of how structured the testing
regime is, there wll be fluctuations in audiogramquality
anong operators. An operator should not be required to use
tests that may be suspect of inferior quality.

In addition, many of the audionetric testing
results wll be conputerized using standardized forns within
the conpany. It nmay not be possible or practical to
conputeri ze another conpany's records into an existing
system The valid baseline test for a new m ner can be
obtained within twelve nonths using a testing van as the
proposal allows, and it should be valid for an experienced
m ner's baseline wth the acquiring conpany.

Just a few other comments, and |'mgoing to be
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done. Far less than ninety mnutes, of course, ny other two
conpanions are a lot less long wnded than | am From
reading the proposal, it is unclear how MSHA will issue
citations under the rule. WII MSHA continue to use the one
hundred and thirty-two percent dose operator val ue before
i ssuing the citation?

NSA strongly di sagrees wwth MSHA's practice of
issuing citations to operators who have installed al
f easi bl e engi neering and/or adm nistrative controls, and
still must rely on hearing protection to reduce hearing
exposures below the PEL. By issuing citations under these
ci rcunst ances, MSHA penalizes the operator for doing what
MSHA requests. Does MSHA believe that there are justifiable
ci rcunst ances where hearing protection can be used to
protect the mner? |If the answer is yes, then no citations
shoul d be issued for doing the right thing.

I n wei ghing the adequacy of hearing protectors for
a particular circunstance, the | evel of exposure and the
attenuation of the hearing protection device should be
consi der ed.

And that's -- that's my NSA comments. Long w nded
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comments, but we had two others. But 1'Il be glad to answer
any questions.

MR, THAXTON. | have just a couple.

MR. BAI LEY: Shoot.

MR. THAXTON:. One is a question to clarify what
you were saying. |'mnot sure | heard what you were
recommending. It was in the posting of adm nistrative
procedures, you were saying that it was too burdensone to

post all those in the mne bulletin board. But you gave an

alternative of training the mners in -- if | understood
right -- providing copies?
MR. BAILEY: Upon request. | -- | think that what

the NSA is saying is that there are many, many circunstances
where, in larger mnes, that there's all kinds of

adm ni strative procedures that are used. And these could be
-- these could be witten, they may not be witten, but

they' re covered because the adm nistrative procedures
require that you do this, and don't do that. And those
should be -- those will be covered in a routine safety
manual .  And whether the mner wites his notes down, or
it's witten in a witten procedures, that's going to be
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communi cated if the operator expects it to happen.

So instead of having a mner go through a bunch of
procedures hanging on a bulletin board, trying to find the
ones that cane to him it's nmuch, nuch nore effective and
| ess open to msinterpretation and msinformation to
communicate to the mners that are effected that on your
work site, this is what's required. You' ve got signs up
there that say here's your protection, and you're only
wor ki ng there four hours, or whatever the particul ar
adm nistrative control is. So that's what we're
r ecommendi ng.

MR, THAXTON. But a mner that would actually be
inthat area, if he so chooses, he could request a copy of
that adm ni strative procedure.

MR. BAILEY: |If there's a copy of the
adm ni strative procedure. Sone of that adm nistrative
procedure may be a sign out in the plant and the mner, in
communi cating that procedure to the mner, he'd be nore than
wel conme to take notes of that. |If there is a witten
procedure, | don't believe that any of the nenbers of the
NSA woul d di sagree with providing himw th a copy since we
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want himto foll ow those procedures.

MR. THAXTON. The second question | had was in
relation to your ensuring that personal hearing protection
was being used. My question to you is, as the m ner
operator, do you not have control over you work force in
matters of production? And do you not expect your people to
follow directions and do what you instruct themto do?

MR. BAILEY: Absolutely. And | will tell you
right now that we're probably not one hundred percent
successful in that.

MR, THAXTON. But barring where --

MR. BAILEY: Well, we're at a pretty high
percent age, because that's why we're so profitable.

(Laughter.)

MR, THAXTON. Reali zing though that you're
actually the one enpl oying these people, who else is going
to ensure that they're going to wear their hearing
protection properly? 1T s your facility.

MR. BAILEY: | think the enployee hinself. W
train him W provide it. W show himhowto use it. It's
made available. He's told where to use it, when to use it,
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and how to use it, and how to take care of it. And other
t han wal king around with himto ensure that he's wearing it
properly is a pretty outlandi sh requirenent.

MR. THAXTON. The --

MR. BAILEY: | think if someone's -- | think the
operator's responsibility is if he sees an enpl oyee, you
know, flagrantly violating the rules of the work place, the
rules, for no matter what reason, hard hat, earplugs, safety
shoes, they ought to discipline them But that, you know,
is when you see them [It's not when you don't see them

MR. THAXTON: Thanks.

MR. BAILEY: I1'mgoing to turn this over to ny
col | eague, Doctor?

M5. PILATE: | have questions.

MR, BAILEY: OCh, I'msorry. | thought you guys
wanted to go to |unch

MS. PILATE: You stated that you have 630 nenber
conpani es. How many of themare snmall, having fewer than
twenty enpl oyees?

MR. BAILEY: Do you have a --

MR. BURNS: More than ninety-five percent of them

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

152

meet the Small Busi ness Adm nistration's definition of five

hundred or less. As far as the twenty or less, | cannot say

MR. CUSTER  Coul d you pl ease cone to the
m cr ophone?

MR. BAILEY: He takes care of all the dues paying
and such.

MR. BURNS: More than ninety-five percent of the
conpani es neet the Small Busi ness Adm nistration's

definition of five hundred or less. As far as the twenty or

less, | can't say -- | don't have a nunber for that. But
there are -- there are quite a few conpanies that are in
that range, | just can't give you a percentage.

MS. PILATE: Could you possibly present that
information in your post-hearing conments?

MR. BURNS: Yeah, we -- I'Il nmake an attenpt to
get that information and as precisely as | can.

M5. PILATE: Ckay, | have two nore questions. How
many of the nmenber conpani es now of fer noise training?

MR BURNS: |'Il have to supply that also.

MS. PILATE: And one | ast question, how many of
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m nes voluntarily offer audionetric testing?

MR.

MR.

MR.

MR.

BURNS:

CUSTER:

BURNS:

CUSTER:

Sane thing, 1'll have to find that
Kevi n.

Yes?
Kevi n, has NSA made comments in

regard to the SBA definition of small mnes? Do you recal

t hat ?

MR.

2 2 3 ® 3

BURNS:

CUSTER:

BURNS:

CUSTER:

BURNS:

CUSTER:

In this rule making?

O to MSHA' s definition --

Not in this --

-- of the SBA five hundred or --

Not in this rule making.

Ckay.

You're aware that we did ask

for the industry or the mning community to make comments on

t hose i ssues?

You know,

in the comments that you submt

subsequent to this hearing, perhaps you would want to

addr ess that.

MR. BURNS: Ckay, we have not submtted conments

to this rule making yet.

MR.

CUSTER:

Ri ght .
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MR. BURNS: This is our first commentary now.

MR. CUSTER  Ckay.

M5. SYLVIE: Let me clarify sonmething, if | could.
Rel ative to the issue of regulatory flexibility and the
bri ef amendnents, we have asked for people to comment on the
MSHA tradition or definition, or the SBA, as you correctly
put it. The SBA definition of fewer than five hundred. So
when you -- when he asked for the mning public's coments
on that, so when you do submt your comrents to us, you give
an opinion as to what --

MR. BURNS: Yes, | wll.

M5. SYLVIE: Ckay.

MR. BURNS: As soon as | get the information from
MSHA, 1'Il submt it to you

(Laughter.)

M5. SYLVIE: That's all in the proposed rule.

MR. BURNS: Yeah, | know. And | wll get you the

enpl oynent information. | wll take care of that.
DR SMTH. Good afternoon. | amDr. Curtis
Smith. | here representing the National Stone Association.

" ma hearing inpaired audi ol ogi st who wears bi-nornal
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hearing aids, right this mnute. I|I'min private practice in
Auburn, Al abama and the preponderance of my business is
i ndustrial audiology consulting, and | have over thirty-five

years teaching and consul ting.

In fact, | was an MSHA consul tant on the ANPRM of
this proposed standard. | have consulted m ning conpanies
who operate over two hundred mnes. | have conducted

numer ous noi se surveys and anal yzed t housands of audi ograns
of mners in this industry. As a professional audiol ogist,
| have sonme serious concerns about the proposed rules that I
would i ke to address at this tine.

Nunmber one, recordable hearing |loss. The proposed
rule automatically assigns the cause of hearing loss to the
enpl oyer's work place when there's been a change in the
average hearing threshold levels of twenty-five dB of two
t housand, three thousand, and 4,000 Hertz. Please note that
the Anerican Acadeny of O ol aryngol ogy Head Neck Surgery, as
wel | as the Anerican Medi cal Association, used the pure tone
t hreshol ds at five hundred, one thousand, two thousand, and
three thousand with a I ow fence of twenty-five dBA as a
criteria for hearing inpaired.
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It is inconceivable to me that using the sanme
tests results fromthe mners' audiogranms in the proposed
rule could show a considerable hearing | oss, but it would
not show a hearing inpairnment using the AACHNS or AVA
criteria. In ny judgenent, this cannot be justified based
on the current literature.

A nore neaningful criteria for mne-rel ated
hearing inpairnment should include (a), the change in hearing
t hreshol ds should be in both ears, (b) the hearing threshold
| evel should be about the sanme in both ears, (c) the hearing
| oss shoul d be sensory-neural in both ears, and this can be
determ ned by tynpanonetry or tuning forks right on site.
And (d) the enployer should have a history of working in
noi se |l evel s high enough to cause noise-related hearing | oss
equal to or greater than eighty-five dBA tone rated average
for several years, w thout wearing hearing protection.

The MSHA- proposed rul es suggest that no hearing
conservation prograns -- no matter how rudinentary -- is in
place in any mne site, which is certainly not the case.

Now, | do realize that there are sone cases, although they
are rare, in which a person can have a hearing |oss in one
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ear and it be mne-related, and sone of those instances are
i npacted sound | evels due to repeated insertion of insert
earplugs. But to have that degree of hearing |oss, at
twenty-five dB change is unlikely.

| bet | don't see that one tine in a thousand

workers. | see a |lot of inpacted sound |levels. Every day
that | exam ne ears -- and | sonetines exam ne as nany as
eighty ears a day -- that | don't see that nuch change is
very rare. So that's not the biggest deal in -- it's

unlikely to be.

Anot her unilateral case that m ght occur as a
result of a mne injury would be acoustic trauma, such as an
explosion. And that is another instance.

And the third instance that | can think of -- it's
not likely now, but it used to be -- and that is truck
drivers who drive with the |eft w ndow down. There's
sonetinmes about a ten dB difference in high frequencies, but
not twenty-five. That's very rare. Wen you see that
twenty-five, it's usually sonething else, |ike hunting.

Nunmber two, ny comment on ceiling levels for

exposure, briefly, since soneone el se already covered that,
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the proposed rules state that at no tinme should a m ner be
exposed to sound | evel s exceedi ng one hundred and fifteen
dBA. After review ng hundreds of noise dosineter printouts
of real world data, collected in many different work
environnents, |'mconvinced there are literally scores of

t hings that cause those instantaneous or conpul sive noise

| evel s that equal to or exceed one hundred and fifteen dBA
i ke noi se dosi neter m crophone thunbs.

And since this is a fact -- and it's well known to
you now, several people have comented on it -- | reconmmend
that we use the OSHA rule of a maxi mumof fifteen dB m nute
[imt to the one hundred and fifteen dB.

My third comment is on personal hearing
protectors. And | hope | don't cover anything that's
al ready been covered on this. One of the nmain problens with
nost hearing protector devices anbng sone miners -- and
we've heard it today -- is that they' re concerned about not
bei ng able to hear warning signals, obviously, while they're
wearing their hearing protection, |like rooftop.

As a result, many mners do not wear their hearing
protection properly or at all, so they can hear. And they
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say it, they admt it, they tell us that. [I'mnot going to
wear that, | can't hear. |1'd rather have a hearing | oss
than be dead. So you m ght say that one of the main
probl ens then that hearing protectors have is that they
can't hear wth them

There's a new physi cs-based technol ogy devel oped
by Dr. Meade Killion in Illinois, referred to as ER-20
earplugs. He refers to that ER-20 technol ogy as nusician's
earplugs. Rock and roll nusicians are wearing these by the
scores now because they don't want to get a hearing | oss,
but they want to hear the nmusic. And that's simlar to what
we're tal king about with mners. W never dreaned it would
be possible to protect people's hearing and | et them hear at
the sane tine. It is

These hearing protector devices, these ER-20's,
and are now bei ng manufactured. | do not represent any
manuf acturer. They are now bei ng manuf actured, however, by
Cavott Labs and are now avail abl e i nexpensi vely, where
peopl e can get these -- plants can buy these things,
i nexpensively now And they will work. These hearing
protectors protect hearing while allowing the wearer to hear
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speech as well as warning signals.

The problem may be with determ ning the hearing
protector effectiveness is that sone of the measurenent
techni ques nmay not do justice to this type of technol ogy,
but | believe like Dr. Suter recommended in this NCS. 6 1977
may cover this.

And the reason that it's really inportant to talk
about this is that in 1996, in Mbile, A abama, a worker was
awarded $1.55 million for injuries sustained fromwhat he
call ed over-protection of hearing. It's a done deal. He's
got the noney in his pocket.

|"ve just been contacted by a Birm ngham attorney on a
very simlar case. So really, this -- the ball is starting
to roll now. People are being over-protected in sonme
environments. They claimthey are. They can't hear warning
signals. W never dreaned you could do both: protect
heari ng and hear at the sanme tine.

In certain levels of noise, |I think we can now.
We are going to have to do a lot of studies to ensure this
is proper, this is true, but this is physics-based
technol ogy that does allow both. Thank goodness.
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One final coment on instrunentation. The
proposed rul e does not address instrunentation for hearing
testing in mners. | believe that OSHA standards shoul d be
used regarding specifications for audi oneters and the
maxi mum al | owabl e background noi se for audionetric testing.

Now, | recommend one thing different than the OSHA
standard though, a little above that in terns of naximm
background noise testing. Using an artificial ear, sone of
t hese conpani es now have artificial ears and they have a
built in ocuban anal yzer so that when you're doing your
hearing testing on your enployees, you can constantly
nmoni t or whet her the background noi se of any of the octave
bands under test exceeds the recommended allowable |imt.

If it does, you can stop the test.

So right now, since the technology is avail able
and since a person does an audi ogramright now and you asked
hi m honestly, in a court of law, sir, can you tell nme for a
fact that the nmaxi mum background noi se was not exceeded at
anytinme during this test? Well, if sonebody said yes to
that, 1'd say, how do you know that? You don't know.

But you can know now. There's new technol ogy t hat
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will et you know So | would really seriously consider
addi ng that provision since it's available, it's
i nexpensive. | would do it. Thank you.

MR THAXTON: Dr. Smth?

DR SMTH  Yes, sir?

MR, THAXTON. You nade a couple of comrents about
t he nunmber of mners that you -- or people that you see, and
especially the nunber of ears. | have two questions. One,
how many people do you normally see that are actually
m ners?

DR SMTH Well, | don't examne a |lot of mners
ears.

MR. THAXTON. Mmm hmm  And of those m ners that
you do exam ne, what type of mning are they involved in?
VWat type of work?

DR SMTH. It's not -- what do you call it? Coa
m ni ng?

THAXTON: |'msorry?
SMTH: Coal mning. COA-L.

THAXTON:  Coal m ni ng?

T 3 3 3

SM TH: Yes, sir
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THAXTON:  Thank you.
SM TH  Sure.
THAXTON:  Any ot hers?

CUSTER. Wuld you be willing to provide us

with some additional information with regard to the court

case involving a verdict on proof of protection? As a

panel, we would be interested in review ng that.

DR SMTH  Ckay.

MR, VOLOSKI: Is that the one with the | oggers?

DR. SMTH. That was a | ogger case down in --

MR. VOLOSKI: Yes, Al abama.

DR. SMTH  Mbile, Al abama is where the case was
heard and they're not going to appeal it because -- they

were hoping they'd get an appeal and the conpany said let ne

pay off that $1.55 mllion right now because they were going

to come back with $10 million and win. So |I'mjust saying,

we' ve got to address that.

MR.

DR

MR.

CUSTER  Thank you, Doctor.
SM TH: Yes, sir

HUDSON: Good afternoon. M nane is David

Hudson and |I'm an enpl oyee of the Graham Virginia quarry of
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Vul can Materials. |[|'ve worked in the rock crushing industry
for alnpost twenty years. Currently, I'"ma plant electrician
at several quarries and sales yards, but |'ve had nunerous
years of experience as a |aborer, crusher operator, and
particul arly, nobile equipnment operator. | feel that |I'm
very qualified to testify here today as to the inportance of
havi ng and wearing hearing protection and the effectiveness
of hearing protectors.

In ny earlier days of working in a rock quarry,
hearing protection was virtually unavailable. If it was
avai lable, | did not wear hearing protection, nor was |
encouraged to wear it. The business of crushing rock can be
very noisy and | recall going home froma full day's work
with ny ears ringing, suffering from headaches, and
generally stress out.

| renmenber one tine shortly after starting in this
business that ny job required nme to work near a vibrating
screen for nearly the entire shift. For those who are not
famliar wth a vibrating screen, it's a piece of processing
equi pnent that probably contributes nost of the noise
generated at a rock crushing plant. | can recall going hone
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and lying in ny bed and hearing the constant noise of the
screen vibrating in ny head. This is a feeling | do not
wish to relive

Fortunately, ny conpany started to understand the
hazards of noi se exposure and began to i ssue and encour age
the use hearing protection. Now, if you' re working in an
area that has been identified as a high noise area, wearing
of hearing protection is mandatory, it is not a choi ce.

Al t hough Vul can Materials strives very hard to
engi neer out the noises that the enpl oyees are exposed to
with current technology, it is inpossible to elimnate the
noi se generated by the process of crushing rock. But
because of the conpany's efforts and the use of hearing
protection, | currently only have a limted high frequency
hearing loss and | plan on keeping what | have left.

Not only do | have good hearing, wearing hearing
protection has other benefits. | don't feel as stressed out
like | used to prior to wearing hearing protection. 1|'ve
noticed, as well as other enployees, when | do wear hearing
protection, | can actually hear the internal workings of a
machi ne that | normally woul d not hear w thout the hearing
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protection.

Believe it or not, | can hear if a bearing is
starting to go bad or if sonmething's not running as snooth
as it should be, and it's saved the conpany substanti al
anounts of noney in preventing unexpected fail ures.

Hearing protection also enable ne to hear backup al arns
and ot her warni ng devi ces.

Thank you for giving ne the tine to tell you how
it used to be in a rock quarry. | use hearing protection
every day and | believe it is a very effective way to
mnimze the noise that enters your ears.

MR. BURNS: That concl udes our presentation and we
appreci ate the opportunity to appear here. | think | m ssed
sone of the questions, but what were the questions you
wanted nme to respond to? How many do audi onetric testing,
how many are in the small m ne range --

M5. PILATE: How many small mnes are nenbers of
t he NSO

MR. BURNS: Ckay.

MS. PILATE: And how many of your nenbers offer
noi se training.
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M5. PI LATE: Yes.

MR BURNS: Okay.

source of,
t hrough - -

where |'11

M5. SYLVIE: Yeah, the question | had asked had

nothing to

Yeah, and really the best

you know, enploynment nunbers is from MSHA and

and as far as operating conpanies, and that's

have to go to get it.

do with the enpl oynment nunbers.

MR BURNS: Okay.

M5. SYLVI E:

section, we ask --

In the regulatory flexibility

MR. BURNS: It just addresses the brief issue,
yes, | --

M5. SYLVIE: -- and we ask that you brief the
i ssue and we ask --

MR. BURNS: Ckay.

M5. SYLVIE: -- commenters to comment on the
definition of a small mne --

MR. BURNS: Ckay.

M5. SYLVIE: -- whether the use of MSHA' s
traditional twenty nunbers should be appropriate, or what
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shoul d be, the SBA definition of fewer than five hundred.
We have gotten just a few coments on that, but we have
gotten sonme coments. People did not mss that. Sone peopl e
did not mss that, so there are sone nunbers that need to
comment on that.

MR. BURNS: Ckay. We'll address that then. Thank
you.

MR. CUSTER  Thank you, M. Burns. The next
speaker is M. Bruce Watznman.

MR. WATZMAN. We need the overhead and the slides.

(Pause.)

MR. ING Good afternoon. M nane is Wes Ing.
That |l ast nanme's spelled I-NNG |'l| present sonme testinony
and act as facilitator of this panel. 1'Il be speaking to
you today as the Chairman of the National M ning
Associ ation's noise task force. [|'mthe Corporate Manager
of health, safety, and |oss control for Eckobay Mnes. W
operate four producing gold mnes; three in the United
States, two in Canada. Two of those mnes are open pit.
Two are under ground.

My testinony today and that of ny coll eagues
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reflect the collective views of the health and safety
prof essionals of the NVMA nenber conpanies. | wi sh to thank
MSHA, the MSHA panel, for this opportunity to conmment, and
for the sake of tinme, our comments today will not cover al
aspects of this proposal. W wll be submtting extensive
witten comments during the post-hearing comment peri od.

Wth nme today are witnesses who will present
expert testinony on specific aspects of the proposal, as
wel | as provide conment on several specific requests for the
comments contained within the preanble. | wll introduce
each of these individuals prior to their testinony so that
you can identify their extensive experience and expertise
with their testinony.

The one thing | would like to do today is take a
m nute and thank the agency for the announced extension of
tinme to the rule nmaking record. This will help identify a
meani ngful record upon which scientific, economcally, and
technol ogi cal |l y conpetent decisions can be rendered.

But it's unfortunate that the Deputy Assistant

Secretary of Labor and the Assistant Secretary of Labor
couldn't be here with us this afternoon to hear the views of
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the industry.
At this tinme, M. Chairnman, |'d like to direct

your attention to the question of risk or necessity. Bruce?

Is there really a need for the rule making -- for this rule?
And | want you to go through your -- when | go through these
slides, | want you to keep that in m nd.

This is the enploynment record of the nmetal, non-
metal, and coal industry for the last five years. For the
period from 1992 to 1996, enploynent in the netal, non-netal
sector averaged greater than 160,000 mners. Mner -- in
the coal sector, enploynent rates went from an approxi mate
| ow of 54,000 to of a high of about 118,000 in 1996. And it
-- part of these -- all of these nunbers |I'll present today
canme fromeither the preanble of the proposed rule or from
MBHA i tsel f.

You will see a slight different in the year-end
nunbers versus what was in the preanble, and that's due to
the availability of year-end nunbers, versus when the
preanble was -- so, the industry has been busy hiring mners
and increasing it's work force and contributing to the
grow h of the mning industry in the nation's econony.
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Bruce?

During the sane tinme, MSHA was busy. Illustrated
inthis slide are a nunber of -- oops, excuse ne. Bruce, go
to the noise citation. That's fine, that's fine. Leave it
right there.

During this tinme period, MSHA i nspectors were busy
collecting full shift noise sanples fromboth coal, netal
and non-netal mnes. And in the nmetal, non-netal sector,

t he nunber of inspector sanples taken during 1992 was 14, 622
and steadily increased to 18,510 full shift sanples taken in
1996. And over the tinme period, averaged, on an average, of
15, 000 sanples a year. The coal sector averaged 31, 682
sanples during the sane tine period for an average 636
sanpl es taken per year. By no neans has the agency rested
onit's laurels in sanpling the work force for exposure to
noi se. Ckay, Bruce.

And on the sane hand, MSHA was busy witing
citations. Here, the noise citations witten under Part 70,
subpart F, and parts 56 and 57, 5050 A and B. As you can
see plainly, over the years the nunber of citations have
declined. Go ahead, Bruce. The next one.
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Movi ng on, using the nunber of citations issued
and the nunber of inspector sanples, the followng trend
seens to have appeared. In coal, the average ratio of
sanples to citations during the sane period was 18.21 and in
metal, non-netal -- put the next one up, Bruce -- the ratio
is 220. 56.

In both sectors, the trend shows increases, an
i ncrease fromyear to year. So, what concl usions can you
draw fromthis? First, the obvious. WMSHA's having to
sanple nore to wite a citation. And second, and nost
inportantly, workers are not bei ng exposed to overexposures
in the work place as MSHA believes. Renenber, from previous
over heads, MSHA has not rel axed the inspector sanples in the
work place. The trends indicate that inspector sanpling has
i ncreased.

On page 66353 of the preanble, current exposures
appear to be gradually declining in the netal, non-netal
i ndustry where engineering or admnistrative controls are
the primary nmeans for protection agai nst noise induced
hearing loss. But the data indicate that all sectors of the
m ning industry continue to have significant overexposures.
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The bottomline is that workers are not being overexposed to
noi se and MSHA' s having to | ook harder to find
overexposures. Go to the last slide.

Part 50, notifications. And if you |look here, in
this slide under Part 50, the operator is required to report
to MSHA if he receives any notification of a hearing | oss by
a nmedical professional. First, I'd like to conplinent the
agency in attenpting to standardi ze the reporting
requi renents for what defines a reportable illness.

Wthin MSHA's records, operators have reported
hearing losses of as little as .28 percent as awarded by
wor ker' s conpensation boards. The Part 50 clains filed by
operators over the last years, this slide can be very
m sl eading. As we know, over the |ast five years, segnents
of the mning industry have cl osed properties due to ore
body depl etion, or downsized due to econom ¢ hardshi ps, et
cet era.

And the mning industry is no different than any
ot her industry. Wen mnes are closed, enployees are laid
of f, worker's conpensations clains are nade. Sone real
sone not. Several peaks in both the coal and netal, non-
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metal mnes illustrate just this fact. During 1994, and
1995, and '96 -- there, there, and there -- a mjor copper
operation downsi zed and noderni zed it's operation, creating
39, 22, and 38 of the Part 50 cl ains.

In the coal sector, in 1992 and 1995, two coal
mnes closed in West Virginia, resulting in 106 and 88 Part
50 clains respectively. Wether the clains were true or
not, we were unable to verify them But they were reported
to MSHA.

Even so, the nunber of clains filed versus the

total nunber of citations or nunber of sanples taken is

still dramatically low. Again, why is there a true need for
this proposal? Oay. |1'Il be glad to take any questions
before | introduce the next --

At this point, I'd like to introduce Dr. WIIliam

Clark. Dr. Cdark is the Director of Professional Services
for the Central Institute for the Deaf, which is based in
St. Louis, Mssouri. He also serves as Chairman of the
Depart ment of Speech and Hearing at Washi ngton University.
Additionally, Dr. Cark serves as advisor to the National
Acadeny of Sciences, National Research Council Commttee on
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Hearing and Bi o-Acoustics, and is a nenber of the ad hoc
revi ew conm ssion, and as a nenber of the ad hoc review
conmi ssion, the National Science Foundation, Division of
Behavi or and Neural Sciences.

Dr. dark serves in several professiona
soci eties, including the Association for Research in Ear,
Nose, and Throat; Centurions of the Deaf Research
Foundation; the National Hearing Conservation Association;
and the Anerican Speech Language Association. He has
publ i shed extensively, and has, since receiving his Ph.D. in
physi ol ogi cal acoustics fromthe University of M chigan,
commtted hinself to the goal of elimnation of hearing
| oss.

| would Iike to ask that a copy of Dr. Cark's
curriculumvitae be nade part of the record. Dr. dark.

DR CLARK: Thank you very nuch. Because |I'ma
col l ege professor, | have to have visual aids here. | wll
not really read this docunent. 1|'ve got a witten docunent
that has been submtted to the record, but 1'd Iike to use
the overheads to nake the points that | would Iike to make
this afternoon.
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First of all, as has already been nentioned, ny
name is Bill Cark. |I'mthe Drector of Professional
Services at Central Institute for the Deaf. And in that
role, I serve as the head of a school for profoundly hearing
i npaired children. About seventy children who are al
profoundly deaf, and they are talk to speak and to read
lips. It is an oral school for deaf children.

And al so, the Head of Central Institute for the
Deaf's clinics, where we al so see about 6,000 patients a
year. And then at WAshington University, | serve as the
Departnent Chairman for the Departnment of Speech and
Hearing. And in that capacity, | admnister a graduate
programthat gives -- that grants Masters degrees in deaf
educati on and audi ol ogy, and Masters and doctoral degrees in
communi cations sciences. Next slide, please.

| am appearing this afternoon as an individual,
but on behalf of these organizations: the National M ning
Association, the Arerican Iron and Steel Institute, the
American Portland Cenent Alliance, the National Industrial
Sand Associ ation, and the Bitum nous Coal Operators
Associ ati on.
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| was asked by these individuals to cone to this
nmeeting to express ny personal viewpoints. So this is
real ly an individual viewpoint being expressed at the
request of these agencies. Next one, please.

MSHA has quoted extensively in the draft docunent.
In it's docunment, MSHA has quoted extensively the draft
docunent criteria for recomended standard occupati onal
exposure to noi se, which was produced by N OSH, and MSHA
al so requested and received an anal ysis of the hearing of
coal mners, which was conpleted by Dr. John Franks of N OSH
and which was provided to the record and exists in the
st andar d.

| was asked to review critically Dr. Franks'
report and al so the underlying data which were provided to
me by the agencies listed in the previous slide. And that
analysis indicated that there were serious errors which
effected the outcone of the study and the concl usions that
were drawn therefrom and I'd just like to articul ate those
for you for a nonent.

First of all, the title of the study was "Anal ysis
of Audi ograns for a Large Cohort of Noi se Exposed M ners",
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whi ch was presented to MSHA, but it was not published in any
journal. And, as a matter of fact, in the MSHA docunent, it
was referenced as a paper |abelled, "Franks, 1996", but in
the references of the MSHA docunent, there is no reference
to Franks, 1996. Rather, there's a reference to a N OSH
docunent, a letter provided by Linda Rosenstock to M. J.
Davitt MAteer, dated August 6, 1996. And that letter

i ncl udes the report.

In the summary of that letter, Linda Rosenstock
stated that the Franks study allowed the follow ng
conclusions. One, that coal mners have hearing | osses that
2.5 to three tinmes worse than woul d be expected for "the
general public not exposed to work place noise." Secondly,
that coal mners were eight times nore likely to devel op
hearing inpairnment than the general public not exposed to
work place noise. And then third, that the hearing | osses
observed in this evaluation of mners' hearing sensitivity
were consistent wwth the work |ife exposure of ninety-eight
to one hundred dBA. Next slide, please.

Now, when | evaluated the report, | found the
followng errors, and I'd like to explain what these errors
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are and what effect they had on the outcone of the report.

First of all, Dr. Franks, in this study, used as a
control popul ation Annex A of the ISO 1999 Control Standard.
The Annex A of the I1SO 1999 Control Standard is the sanme as
the Annex A of the previously referenced standard today, the
American National Standards Institute standard, S3.44, which
is titled, "Determ nation of COccupational Noi se Exposure:

An Estimation of Noise induced Hearing |Inpairnent."

Annex A of that particular docunent represents a
purely presbicoustic -- that is a purely age-related hearing
| oss population. It is highly screened and it is not
representative of the population of individuals who cone
froma random sanple of U S. adults. As a matter of fact,
Annex A of 1SO 1999 assunes that hearing | evels of eighteen
year olds are zero dBHL. And, as a matter of fact, surveys
of eighteen year olds, both in the United States and al so
abroad in European countries, show that the hearing
sensitivity of eighteen year olds is worse than zero dB and
at four kilohertz, that difference is about six decibels.

Stated differently, if one used Annex A of 1SO
1999 and conpared it to a sanple of eighteen year olds in
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the United States and asked what anmount of occupati onal
noi se exposure would be required to produce the change in
the difference of hearing | evel s observed, the answer would
be ten years of exposure at eighty-five dBA

That is, even though the ei ghteen year ol ds don't
have any occupati onal noi se exposure, the procedure of
conparing a random sanpling of eighteen year olds to the |1SO
Annex A results in the estinmation of a ten year exposure
hi story of eighty-five dBA. And it's sinply due to the
differences in the screening or selection techniques for the
two sanpl es

The second -- there are better control
popul ations, and |I'll talk about those in a few m nutes.
The second error was Dr. Franks' use of inappropriate
statistical descriptors and conparisons. Wen Dr. Franks
eval uated the hearing sensitivity of mners, he reported the
mean data. And when he described Annex A of |SO 1999, he
used the nedian data. The nedian is the m ddl e val ue, the
mean data is the average of the val ues.

Now, this is on page 66378 of the docunent. In
any sanple of neasures of anything, if the population is

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

181

skewed, then the nean and nedian are different. And, as a
matter of fact, if the population is positively skewed, as
our hearing |level data, it turns out that the nean is worse
t han the nedi an

And, as a matter of fact, | analyzed the hearing
| evel s of coal mners and found differences as high as nine
deci bels. |If one conpares the hearing | evels of the coal
mners with the hearing levels of the coal mners, where one
measure is nean and the second neasure is nedian, one finds
differences, on the average, of about 6.5 dBA. But in
i ndi vi dual cases, up to nine decibels. And that difference
is strictly due to a difference in statistical estimation
and not any difference in the inherent distribution of the
hearing sensitivities of the groups.

So the -- when conparisons are nade between a
measur ed popul ation and a control popul ati on, one nust use
the sanme statistical descriptives or errors wll occur.

Third, in the report, Dr. Franks reported that he
eval uated 20, 022 audi ograns. These audi ograns were produced
after a request was made to NIOSH and the sanple that |
obtai ned only had 19,684 audiograns in it. And this was
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produced by Dr. Franks. | don't know exactly where the
other thirty-eight audi ograns went, but certainly the nunber
in the sanple did not agree wth the nunber that was in the
report.

Secondly, in the report, Dr. Franks stated that
through a filtering technique that he used, he reduced the
nunmber of tests from 20,022 to 17,260 and the nunber of coa
mners from 3,449 to 2,879 -- or 2,871 -- and he reported in
t he docunent that this represented an 8.8 percent reduction
of tests with an 8.3 percent reduction in mners.

Well, 8.8 reduction from 20,022 is not 17, 260.
It's 18,260. | thought it was just a typographical error,
but 8.3 percent reduction from 3,449 is not 2,871. 2,871 1is
about an ei ghteen percent reduction.

So these nunbers are wong. | don't know why
they're wong and | don't know what errors were made, but |
point out that even in the summary of this report, there are
conput ational errors which lead ne to question all of the
conputations of the entire report. Next slide, please.

| was asked to review the 19,684 audi ograns, and |
determ ned that they should be conpared to an age group data
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froman appropriately controlled popul ation. And the
control population | used was actually an exanpl e of
database B and it's reported as Annex B of the ANSI S3.44
standard, which has been referred to previously today.

These data represent the typical hearing | evel s of
an unscreened popul ati on, except they are excluded from
occupational noi se exposure. No one in the popul ation had
nore than two weeks of occupational noise exposure. This is
a better conparison popul ati on because it better represents
the hearing sensitivity of individuals who have factors
ot her than aging which affects their hearing and that's what
nost of us are. So this is a nore appropriate conparison
popul ation for determ ning whether the difference in
measured hearing sensitivity in the popul ati on exposed to
mning noise, in this case, is different fromthat which
woul d be expected fromthe normal, random popul ation of U. S.
adults who do not have occupati onal noi se exposure.

| did that review and the appendix of nmy witten
comments include the analysis, and I'mnot going to bel abor
all of us this afternoon with all of the nunbers. But |et
me just tell you that, first of all, some of ny findings did
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corroborate the findings of John Franks. | wanted to make
sure that that's reported. That is, | did find that coa

m ners' hearing sensitivity was worse than the controls, and
that was particularly true at three, four, and six
kilohertz, and it wasn't true at | ow frequencies.

But it was also particularly true in the ol der
mners. O der mners have the worst hearing in the
control | ed popul ati ons, age matched control popul ations.

And the younger mners had | ess worse hearing than age
mat ched control popul ati ons.

By using the sane -- essentially the sane
procedures that Dr. Franks used in asking the question, how
much occupational noi se woul d one have to specul ate was
present to explain the differences between the two
popul ati ons, one can then predict how nuch noi se exposure
for athirty or forty year working lifetine is necessary.
Usi ng the ANSI S3.44 standard, one can predict -- can use
that standard to esti mate how much noi se exposure woul d be
needed to explain the differences in hearing sensitivity and
the answer to that question is that the coal m ner data,
when properly assessed, suggests that the typical
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occupati onal noi se exposures for coal mners are on the
order of 89 dBA, tine weighted average.

Now, this finding really agrees wth the other
data that are in your docunent than the ninety-eight to one
hundred dBA estimate that was provided by Dr. Franks. And |
think the |argest difference between the two estimates have
to do with the inappropriate selection of the control
popul ation. Next one, please.

At the neeting of the National Hearing
Conservation Association this Spring, in Florida, Dr. Franks
participated in the forumand he di scussed the NMSHA
proposal. He also discussed the NNOSH criteria docunent at
the neeting of the National Hearing Conservation
Association. During the coment period, he was asked why he
chose the nedi an conpari son and why he chose Annex A as the
control group. And in response to that question, he said,

"W did it that way because MSHA told us to do it that way."

He then said that NI OSH was redoing the study and
woul d submt it to a peer review journal for publication.
believe that this study should be submtted to a peer review
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journal and that MSHA should consider it init's

del i berations, but only after it has then gone -- after it
has gone through the peer review process. | don't think
that MSHA should rely on this prelimnary study. | think

t hey shoul d eval uate the published version.

|'"d also like to add here sonething that | forgot
to say at the very beginning. And that is, | read the
witten testinony of Dr. Robert Dol by, who was presented at
a previous neeting, and I amnot going to repeat the
coments made by Dr. Dol by, but | want to state on the
record that | fully concur with all of the findings and
recommendations that were nmade by Dr. Dolby in his witten
coomments. And | wanted to make sure that | let you fol ks
know that | value his opinion and his statenents are ones
that I would have nmade, but they were already made by Dr.
Dol by. Next, please.

There were a couple of other things that I'd |ike
to just go over briefly with you. And these have to do with
the use of hearing protectors versus engi neering controls.
And | think that an inportant question here is -- at |east
to me, as a scientist -- is what are the exposures like in
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the mning industry? | think that if everybody is exposed
at ninety-eight to one hundred dBA and hi gher, then we m ght
have different recommendations than if nost people are
exposed between say eighty-five and 95.

Revi ew ng the docunent, it appears that although
nost of the exposures are nentioned in the preanble are
bel ow a ninety dBA tinme wei ghted average, it appears from
table 2-11 that twenty-five to thirty-five percent of those
sanples are over the limt. That is, they represent eight
hour tinme wei ghted exposures which exceed ninety dBA

Also, it was reported in the preanble that 95.5
percent of the coal mners at risk of occupational noise
i nduced hearing | oss are exposed to tinme wei ghted averages
bel ow ni nety-five dBA. So the problem of occupational noise
i nduced hearing loss in the mning industry appears to be
| argely hazard to exposures that are bel ow ninety-five dBA

So | think it's reasonable then to ask the
question of whether hearing protectors can provide an
adequat e reducti on and can prevent occupational noise
i nduced hearing loss. That's very difficult to do and there
are few data in the literature upon which we can eval uate
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whet her hearing protectors actually protect the individuals
who work in these environnments. Next slide, please.

| presented a paper at the Association for Asserts
and (Odal aryngatol ogy neeting in 1996. And in that paper,
co-authored by Dr. Carl Bohl, we used a database that was
provided by NIOSH.  This database is a sanple of hearing
| evel s of individuals who work in twenty-two U. S. and
Canadi an industries. And it was produced by N OSH for
scientific evaluation in 1986.

Thi s | arge database includes nore than 145, 000
audi ograns of individuals who work in various noise
environnents and for various types of industries and al so
with and without hearing protection. Fromthat |arge group,
| found -- | evaluated the hearing | evels of a group of
i ndi vidual s who had worked at | east eight years for
enpl oyees and whose first test was within one year of
enpl oynent and whose exposure |level did not vary year by
year. And | also restricted the population to workers who
reported on their annual questionnaire that they
consi stently wore hearing protection.

Now, this set of data allows one to | ook at the
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hearing |l evels at year eight of exposure and conpare themto
hearing | evel s when the enpl oyee was hired, at year one of
exposure. And the difference then would be the change in
hearing that was caused by aging, as well as any potenti al
exposure to noi se and anyt hi ng el se.

We al so age corrected the data with the procedure
that is recomended by MSHA at this standard. Next slide,
pl ease. The data for -- I'mjust going to show you one set.
This are data for 119 mal e workers exposed, according to the
guestionnaire, at levels of ninety-five to ninety-nine dBA
and who consistently wore hearing protection. You see the
little hearing ear nuff over the |ower right hand corner of
t he slide.

The red -- first of all -- | don't have a point.
It doesn't matter. On the -- now | do have a point here.
Maybe the point will work. We'Ill see. It's a tiny, tiny
point. W're going to start in the lower |eft hand corner.
The axis is test frequency, five hundred to 6,000 Hertz.

The ordinant is NIPTS -- noise induced permanent threshold
shifts. This is the age adjusted difference between year
ei ght neasured threshold and year one neasured threshol d.
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The red bars represent the predicted NI PTS from
the ANSI S3.44 docunent. This is the docunent that we used
to predict or estimate the affects of noi se exposure on
hearing. So it was expected that we woul d have seen about
twenty-three decibels of NIPTS at four kilohertz for this
ninety-five to ninety-nine dBA exposure.

The yel l ow bars represent the neasured NI PTS. The
age adjusted changes in hearing sensitivity for this group
of 119 nales who started at average age twenty-si x and who
wor ked t hrough average age of thirty-four. And you can see
that there was virtually no N PTS

W also saw little or no noi se i nduced pernanent
threshold shifts for exposures of ninety to ninety-four, and
of course, for lower |levels exposures, as well. These data
strongly suggest to nme that at |east for this group of
wor kers, the hearing protectors did work and they did reduce
noi se i nduced hearing loss in this group of individuals.

Next slide, please.

Because of those findings, it seens to ne
reasonable to -- that MSHA should nodify paragraph C(1) of
section 62.120 to read, "If a mner's exposure exceeds the
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PEL plus ten dB, the operator shall ... " and then follow
the sane reportings. That is, | think that engineering
controls are required but | don't think that they are
justified for exposures bel ow one hundred dBA on the basis
of the findings that | just reported.

And this recomendation is also consistent with
the directive, the OSHA directive, of one hundred dBA
exposure for engineering controls that is currently
enforced. Next slide, please.

Al right, I'd like to make a few comments about
the criterion as well. MSHA has proposed the PEL | evel of
perm ssi bl e exposure limt of ninety dBA as the exposure
limt for mners. | believe that this PEL is appropriate
and adequate to protect mners' hearing and | think it
shoul d be retained. | believe that there is strong
scientific support for the ninety dBA perm ssi bl e exposure
limt. Next slide, please.

First of all, these concepts of percent risk and
material inmpairment in hearing are quite conplicated and |
think that there is some confusion in the MSHA docunent and
|"'mgoing to provide sone comments to you in the post
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comment period to try to clarify it. For exanple, while
we're on this page, | want to point out that on page 66379
of the docunent, there is a chart R 1 which represents the
percentage of coal mners exceeding a twenty-five dB hearing
| oss by the NI OSH docunent. The NI OSH determ nati on of
hearing inpairnment, which is the average of one, two, three,
and four kil ohertz.

And there's a statenent that say -- |I'msorry, the
chart shows a conpari son popul ation on the bottomof it, and
t hat conparison population is Annex A of |SO 1999, which
|'ve already stated is inappropriate for conparison of
mners. |If you use Annex C of 1SO 1999, you'll find that
the hearing sensitivity in Chart R-1 of randomy sanpl ed
U S adults really is quite close to the coal mners
hearing sensitivity with the exception of the ol dest coal
m ners where the percent inpairnent fromthe S3.44 is about
fifty percent and the observed -- the data reported in Chart
R-1, the differences are smaller for younger people.

The point is that | think that there's no quite
the risk that MSHA has assunmed for occupational noise
i nduced hearing | oss because the risk is really the
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addi tional risk over what's expected from agi ng al one. And
sonetines there is some confusion in the docunent about
t hose statenents.

Let's go back over percent risk. Percent risk of
heari ng handicap, if you use the old AVA formula, which is
five hundred and one and two kil ohertz, it's one percent for
a time weighted average dBA lifetine exposure and three
percent for a ninety dBA exposure. |[If you use the newer
gui del ines and al so use ANSI S3.44 for calculating risk, the
risk is about five percent. A little less than five
percent, but about five percent, at eighty-five dBA and
about fourteen percent at ninety dBA.

But it nust be renmenbered that there are
variabilities in the source data and in the interpol ation
procedures. And these obtained risk values are really only
accurate -- this is kind of an educated guess -- of plus or
m nus about five percent.

There is a recent study that was just published
this year by Mary Prince from N OSH and this study is really
a re-analysis of the hearing levels of an industrial noise
survey and a hearing |l evels study that was done by N OSH
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from 1968 to 1972. Now, there are a bunch of problens with
that study that have been cited by a nunber of individuals,
i ncluding the fact that the study was supposed to be highly
screened and excl ude people who had gunfire history. But
the exclusion criteria was five hundred shots a year or one
t housand shots over a five year period, and that's a pretty
good gunfire history. | disagree with that as an excl usion
criteria. So the point is, those data do include sone
shooters. They do not exclude hunting and target shooting.

On the other hand, the early anal ysis suggested
the risk was quite high. Mary Prince has enployed a nore
nodern statistical technique and suggested that the nedian
risk at eighty-five dBA exposure is about 7.4 percent, but
the ninety percent confidence interval goes down to two
percent. Next slide, please.

That is, if you asked the question scientifically:
what can we say with ninety percent confidence about the
risk of material inpairnment in hearing using the N OSH
formul a which Dr. Dol by has argued with and said that that
was too conservative. |If you ask: what is the risk at
eighty-five dBA, you can say with ninety percent certainty
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that the risk exceeds two percent. And at ninety dBA you
can say with ninety percent certainty that the risk exceeds
about twel ve percent.

This is a -- these risk factor values are a little
bit | ower than what has been cited in the ol der data and |
think that they' re nore nodern and shoul d be used. Next
slide, please.

Ckay, other support fromthe PEL. |I'mgoing to
skip the first one. The Anmerican Conference of |ndustrial
Hygi eni sts has used a justification for setting the PEL that
| don't agree with, but I'll leave that for the witten
comments. Recent studies of hearing |levels of industrial
workers -- and this one is inportant -- do show that they
have worse hearing than a random sel ected sanple fromthe
popul ati on.

There's a book that was published | ast year called
"Effects of Noise on Hearing". It has a chapter by ne from
the United States, and a chapter by Mark Lottman from
England. Lottman's is a national survey of hearing |levels
of industrial workers. M ne was survey of industrial
workers in | ow noise environnments on that sanme N OSH
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dat abase. Both studies found the sane thing: industrial
wor kers, even at the hiring date, have worse hearing than a
random sanpl e of control popul ations.

That nmeans if we | ook at hearing | evels of workers
t oday, whether they're coal mners or anybody el se, and
conpare themto the control population, we're going to be
calling sone of that |oss due to occupational noise which
really it's not. It's just that the workers comng into the
job with worse hearing than what we thought they would have
on the basis of our sanples fromthe random sanple of the
popul ati on.

That's what | mean when | say conparing the
wor kers' hearing to the general population. | think the
ef fects of occupational exposure are overestimated. By how
much | really can't say.

The other thing that |'ve already nentioned is
that the |1 SO docunent and the ANSI standard, S3.44, assune
t hat ei ghteen year ol ds have perfect hearing and they do
not. Next slide, please. No, hang on a second. Skip to
the next one. There we go. There we go.

The | ogical conclusion is that there's not very
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much -- | said really no risk, but there is a risk, but |
think the way to think about this is that there's no nuch
measurable risk at eighty-five, and that there's little risk
at ninety. And | stated it the other way from what we
usual ly state these things. | think that there's a tendency
to think about that hazard and to assune that everybody in
the work place at ninety is going to get a materi al
inmpairnment in hearing. That's just not true.

Ni nety-two to ninety-seven percent of workers who
work for a working lifetinme in the ninety dBA environnment
will not get a material inpairment in hearing. And those
who do -- | nmean, the criteria for material inpairnent is
just crossing that threshold. 1[It is just not the case that
wor kers are bei ng deaf ened by these noi se exposures,
al though | believe that there's enough risk at ninety,
ni nety-eight, and above to justify hearing conservation
prograns and a regul ati on of noi se exposure.

And | think with the actual |evel at eighty-five that
we have the mechanisns to protect the hearing of
i ndi vi dual s.
The other thing that |I think is inportant to keep
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in mnd is that few individuals spend an entire working
lifetime at the sane job and so the risk m ght be even | ower
than what we're estinmating because the estinmates are based
on the assunptions that individuals will stay in that noise
for the entire working lifetine.

Therefore, | believe that the MSHA proposed
standard whi ch establishes a PEL of ninety dBA for eight
hours provi des reasonabl e protection agai nst sustaining
occupational noise induced hearing | oss for a working
lifetime and lowering the criterion, in ny opinion, to an
eighty-five dBAwll not materially increase protection.

Now t hat position differs fromthe position that
you heard Dr. Suter make this norning and she said that she
represented one hundred thousand professionals. [I'ma
menber of several of the organizations that were cited and |
just want to make sure that you know that this is ny
i ndi vidual position. 1'mnot stating that this is a
position of the Boards of Directors of any of those agencies
and | really was not aware that the Acoustical Society had
taken the eighty-five dBA position. | just don't know  But
these are ny individual positions. Next slide, please.
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Ckay, a couple of other things. 1'd |ike to make
a few comments on the exchange rate. The MSHA has proposed
to retain the existing five dBA exchange rate because of
feasibility considerations. And in it's review, MSHA
concl uded that the consensus scientific opinion supported
the three dB exchange rate. | don't believe that. |
believe that scientific opinion has been dom nated by a
local mnority and that as much as evi dence exi sts which
supports the five dBA exchange rate, particularly for non-
conti nuous exposures, which | believe are commonly found in
the mning industry, the five dBA exchange rate, | believe
is the nost appropriate choice for characterizing the
bi ol ogi cal effects of noise exposure. Next slide, please.

The purpose of an exchange rate is to predict the
bi ol ogi cal effects of noise. That is, the hearing | oss that
it produces, not the anpunt of acoustic energy in the
exposure. And | agree that three dB is the appropriate
metria for calculating energy in an exposure. But it is
only appropriate for calculating hazard to hearing if
hearing loss is linearly related to exposure. And we know
it is not.
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" mnot going to go through all these principles
of non-linearity, the acoustic reflex, stapes rotation, and
cochl ear non-linear bionechanics, the olivocochl ear system
are all biological systens that contribute to the hearing
sensitivity of humans are they are all non-linear. Not only
at high levels but also at threshol d.

Consi deration of these argunents, | believe, forces one
to reject the equal energy hypothesis as the unifying
principle. Next slide, please.

There are several studies that are cited in ny
witten comments which support the five dB exchange rate,
and these studies were ignored by NNIOSH in it's review of
t he exchange rate issue and were not cited by N OSH even
t hough they were published | ong before the NIOSH criteria
docunent was i ssued.

The other inportant source of information is a
revi ew published by CHABA, the Conmttee on Hearing and Bi o-
Acoustics at the National Acadeny of Sciences. CHABA
reviewed all the data about hazardous exposure to conti nuous
and intermttent noise and concluded that the appropriate
exchange rate depended upon the |evel and tenporal
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characteristics of the exposure and it could vary from zero
to eight dB, depending on those characteristics.

But nopst occupational exposures are not
continuous. And | think that's especially true in the
m ning industry and | believe that there are -- well, |
don't believe it, there are recent |aboratory studies of
intermttency that show that intermttency is protected and
the three dB rate is, therefore, over conservative. Next
slide, please.

So, in conclusion about the exchange rate, |
believe that the three dBA exchange rate cannot be shown to
be a better predictor of noise induced hearing | oss than the
five dB rate. | believe that changing to the three dB rate
i gnores known non-linearities in the effects of exposure and
underestimates the protective effects of intermttence. And
| believe that MSHA is correct in it's decision to retain
the five dB exchange rate. Next one, please.

Next i1ssue is age correction of audiograns. MSHA
noted NI OSH s advi ce agai nst age correction, but allowed
themin this proposed standard. | wote, "Way to go, MSHA"
Sorry, this was late at night when | wote this thing. | do
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think that this is correct. | believe that the optional use
of presbycusis correction tables is appropriate and it
shoul d be retained.

| think that the NIOSH concern, if | understand
it, stens fromwhat | called the inappropriate for
i ndi vi dual argunment. That is, we know that individuals vary
in their susceptibility to hearing |oss as they age, and
it's very hard to predict on a per person basis how
susceptible that person is to presbycusis. But, however, --
sorry, it's msspelled, the sane late night -- everybody
does | ose hearing as she or he ages, albeit perhaps at
different rates. And the net effect of elimnating age
correction in the STS calculation is to increase the STS, as
| identified it. And it necessarily will do that.

And in the perfect hearing conservation program --
and | agree that they probably don't exist -- but in the
perfect hearing conservation program than every identified
STS woul d be spurious. Let ne give you an exanple. Next
slide, please.

Consi der a work force who all start working at the
age of twenty-five. They work for twenty-five years, and
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they are conpletely protected fromthe effects of noise
exposure. The presbycusis protection at two, three, and
four kilohertz is fifteen dB for a twenty-five year old and
it's forty-seven dB for a fifty year old. That's a thirty-
two dB difference, divided by three. That's a little over
ten, so that's an STS.

If all workers were at the nedian, and the
basel i nes woul d not have been adjusted because they didn't
get STS's, then one hundred percent would have an STS after
five years without any occupational noi se exposure at all.
In that case, every single one of those STS would be wrong,
woul d not be related to occupati onal noi se exposure.

But in the real world, it's not that clear cut.
agree, but | think w thout age correction, as we get better
and better hearing conservation prograns, if we do not allow
age corrections, we're going to increase the percentage of
STS' s that are spurious, and | think that that doesn't help
anybody.

Finally, I'd like to corment briefly on the
ceiling limt. And you' ve already heard comments today
about the ceiling imt. | think that there's getting to be
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a consensus opinion that the ceiling limt should be
elimnated. MSHA has retained the ceiling limt on the
follow ng basis, as | read the preanble.

One is the statenent really from NIOSH that said
that no -- I'"'msorry, MSHA s statenent, based upon input by
NIOSH, it said that no scientific consensus exists on the
question of the sound | evel above which pernanent danage
occurs, regardl ess of the duration of the exposure. And
NIOSH is finding that the critical |level is one hundred
fifteen to one hundred twenty dB.

Both of these assertions are wong and |I'd like to
just add here that the way | read the docunent says that al
sounds are neasured with a slow wei ghting on the sound |evel
meter and with it set to A wighting. So we're not really
tal ki ng about inpul sive neasures at all. The way the
current docunent is witten, we're tal ki ng about neasures of
conti nuous exposures wWith a one second integration tine.
Next slide, please.

There may be sone di sagreenent on the relation
bet ween tenporary hearing | oss and permanent hearing | oss
about what |level is safe and whether fifteen m nutes a day
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at one hundred and fifteen dBA is hazardous, but | think
it's inmportant to renmenber that no one disagrees that two
seconds at one hundred and sixteen dBA will not hurt you.
That's sort of a double negative there. I'mtrying to say
that that exposure is safe, it just doesn't cause any harm
And that exposure not only happens comonly, everywhere,
including in this roomif | happen to get too close to
sonebody when | say hello to them but it also doesn't cause
any hearing loss and it is also prohibited by your current
regul ati on.

The CHABA publication, | think, covers these
i ssues and supports this exchange rate calculation up to one
hundred and thirty dBA which is inplied in the rest of your
regul ation and | believe the ceiling rate should be
elimnated. Next slide.

The ot her issue about the hundred and fifteen dB
being the critical level, this concern really is based upon
studi es of inpulse noise which were carried out on
chinchillas. Now, |'ve published about twenty papers on
chinchilla hearing sensitivity and it is generally known
that chinchillas are nore sensitive to noise than humans.
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It's not surprising that that critical level is as |ow as
one hundred and fifteen dBA in chinchillas, even though

t hese exposures are conpletely safe for humans. So | don't
think that that argunent should be nmade about the ceiling
limt. | think NIGOSH should change their docunent, and
therefore, | recommend that the requirenment for the proposed
standard of one hundred and fifteen dBA shoul d be

el i m nat ed.

Oh, there's a -- | have a note that was just
handed to ne saying that | should identify the difference in
definition of material inpairment in hearing. And it's NMSHA
versus AMA versus OSHA, so I'll just nention briefly for the
record that the American Medical Association of materi al
i npai rment and hearing is based upon the hearing threshold
level that interferes with the ability to understand speech
under everyday listening conditions. Both the quiet and the
noi se.

| f you read the AVA docunent, when three kil ohertz
was added to the fornula, one of the rationales for that was
that it better predicted speech intelligibility and noi se.
So the purpose of that fornula, that set of fornulas, with
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the twenty-five dB fence, is to correlate the pure tone of
audionetric results with the ability to understand speech or
inability to understand speech under everyday |i stening
condi ti ons.

Nl OSH has used a different definition of materi al
i npai rment of hearing, which is one, two, three, and four.
And the justification for four kilohertz, as | read it from
Nl OSH, was that four kilohertz was one of the first
frequencies affected by noise. Well, it nay very well be
one of the first frequencies affected by noise, but unless
that has sonmething to do with speech perception, that is not
an appropriate rationale for including that frequency.

And, as a matter of fact, the Prince fornmul ation
of the material inpairnment fornula used by NI OSH states that
NIlOSH is using the material inpairnment fornula which was
approved by the Anerican Speech and Hearing Associ ation.
That fornulation was really, | believe, in 1984 a task force
recommendation to NIOSH and | don't believe Nl OSH ever
adopted that as a national policy.

And furthernore, N OSH changed the fornul ation by
adding what's called an articulation index waiting function
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on each of the frequencies, which is maybe all right, but
there is no one who ever eval uated whether that particul ar
metric has anything to do with speech intelligibility.

So there are a lot of fornulations out there and |
think it's very inportant for MSHA to think about these
formul ations, and | recomrend that you adapt the Anerican
Medi cal Associ ation, the Anerican Acadeny of
(dal aryngat ol ogy definition of material inpairnment in
heari ng and use that throughout your docunent.

Do you want ne to do the slides? GCkay, let's go
on. Then | would just |like to thank you for the opportunity
to speak and can address any questions if you want to, now
or I'lIl wait a few mnutes until the |ast presenter.

Wi chever. 1'1l sit. Al right, thank you.

MR. ING Thank you, Dr. Cark. Qur next speaker
is Dr. Tinothy Rnk. Dr. Rink is the founder and President
of HDI Incorporated, a private conpany that provides nobile
testing services on health and hearing conservation on
clients located in the M dwest.

Dr. Rink's previous professional experience
i ncl udes adj unct Assistant Professor for speech and hearing
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section, Departnent of Hearing Communication at the Chio
State University and Director of Audiol ogical Services for
the Ear, Nose, Throat and Head and Neck Surgeons,

I ncorporated. | would also like to have Dr. R nk's
curriculumvitae attached as part of our record, which we'll
supply you with. Dr. R nk?

DR. RINK: Thank you, and let ne al so express ny
gratitude for having the opportunity to present sone
information to the panel today.

| was invited in basically to overview an article
that | had published in the Journal of Occupational Health
and Safety review ng the audionetric records on a |arge
dat abase of clients that we provide services to. And in
preparation of presenting that information and expandi ng on
that information to you, | would sinply like to overview the
fact that in 1983, the Hearing Conservation Anendnment to the
Noi se Act cane into play and essentially el evated hearing
conservation prograns onto equal footing, or at |east onto
conpliance footing with engi neering and/ or adm nistrative
control s.

And | would say to you today that if you went into
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t he manufacturing sector, who I work with predom nantly, and
ask the plant personnel how they're dealing with the noise
problens in their work place that the vast, vast majority
woul d respond to you that we have an ongoi ng hearing
conservation program They're certainly not |ooking away
fromengi neering controls when they're effective, efficient,
appl i cable, and of course, rolling around that word, when it
becones feasible.

Now, having said that, | would also |like to point
out that when the Hearing Conservation Anendment was
adopted, it did point out four key conponents of an
effective program being nonitoring the work place, providing
personal hearing protective devices to individuals, training
t he enpl oyees on the effects of noise and ear and how to use
that protective equi pment properly, and establishing an
audi onetric testing program paraneters that revol ve around
that. And I'mnot going to define that. | think we're al
famliar wth those.

| would |ike to point out though that when you opt
to establish and maintain a hearing conservation programin
a noi sy work place, the vanguard of that programis the
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personal hearing protective device. |In other words, what
you're really saying is that we've opted to protect the
individual and to train himhow to do that properly, and
then separately and, | think, very inportantly, to establish
an out cones neasure base, that is the audionetric testing
program to determne the effectiveness of what we're trying
to do.

In other words, if we are neasuring people
changi ng, and that change is sonmething that is an
unacceptable rate, then the programis not working. |It's
not effective.

So having said that, I'd |ike to present sone
information to you now that reviews the audionetric records
that we've gathered over the past seven years. The article
that | published was a five year review and it did not
i ncl ude 1990 because when | sat down to wite the article,
figured that a tine frane of five years was probably an
appropriate tine frame. And since that article was
published, |'ve updated for 1996.

|"mgoing to nove sinply through this to the very
next slide so that | can run the seven year total and use
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that over here on the far right side as the basis for
expl ai ni ng what you would see if you | ooked at each and/or
any of the years that were presented.

Over the past seven years, we have eval uated the
results of four hundred and ei ghty-six thousand hearing
tests that have been given to industrial environnments
t hroughout predom nantly the Mdwest United States and |
woul d add that we've reviewed data comng in fromevery
state in the United States, as well as Canada, Puerto Rico,
to nane a few

And over that period of time, and since 1990,
we' ve established a protocol at HD whereby our audi ol ogy
staff sits down and when an STS has been identified
foll ow ng an age correction, our staff, by professional
review, establishes whether the shift pattern that has been
identified is a shift pattern in hearing that is consistent
W th occupational noise exposure or whether we're | ooking at
a pattern that is not consistent with occupational noise
exposur e.

Wthout getting too clinically technical, we're
sinply looking for bilateral high frequency shift patterns
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whereby at | east one ear, of course, has the standard
threshold shift of ten dBA or greater. And if you ask ne if
both ears have to have that ten dBA shift or greater pattern
to be considered classic noise induced hearing | oss, the
answer's no. In ny own personal judgenent, | feel that
about half of themare. W typically see a twelve dB high
frequency shift in one ear and maybe an eight or nine dB
shift in the other ear. So you have symetry often. Very
often. Six thousand and ei ght thousand, and we'll|l show
thirty dB drops that are not part of the OSHA frequencies
that are being revi ewed.

So the symmetry can be viewed easily, and of
course, we do this on a conputer screen and when we do the
review, we have the entire audionetric history chronically
right in front of us. So you can see these notches
occurring and you can follow themquite easily.

Over the past seven years, our audiology staff, by
review, has identified twenty-three thousand, one hundred
and twenty four tests that have been consistent with
occupati onal noi se exposure or 2.73 percent of the
popul ati on being tested. Another group of forty-two
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t housand, four hundred and seventy-ei ght people, or 5.02
percent of the popul ati on denonstrated OSHA STS s that the
pattern did not have the bench marks of noise exposure.
That is to say, they were unilateral, flat hearing | oss
patterns or bilateral patterns with a preponderance of | ow
frequency change which, of course, is nechanical in nature.

We are not nmeking diagnostic comrents here. W
don't know whether that flat pattern has occurred because of
an upper respiratory infection or an acoustic neuroma. Qur
goal is not to make a diagnostic statenment but sinply to
identify when an STS is clearly and classically the type of
change that we woul d expect to see from exposure to
occupati onal noi se.

Now, fromthe past twenty years -- by the way, the
total nunber of STS's, if you nerge those two groups
together, was sixty -- help ne -- sixty-five thousand
people, and it was 7.75 percent of the test popul ati on which
correlates quite closely with the statistics show ng about
ten percent of popul ations being tested recording STS' s.

HDI has al ways offered and provided re-testing of
peopl e denonstrating standard threshold shifts. Unlike the
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MSHA proposal, the OSHA standard very clearly outlines a
procedure for allowing, permtting, re-testing to determ ne
whet her or not a shift that has occurred on an annual test
IS persistent or not persistent. W've coined, of course, a
term persistent threshold shift, based on that definition.

As you can see fromthe twenty-three thousand
peopl e that were identified as showng initial shift
patterns on their annual test, when that popul ation was re-
tested, eleven thousand confirnmed by re-test. Eleven
t housand, three sixty-six. It went fromtwo seven three,
2.73 percent, to 1.3 percent. Alnost fifty percent exactly
confirmed by re-test and fifty percent did not.

When you talk in terns of reportability or
recordability, if you opt not to re-test the popul ation,
even a noi se induced shift popul ation, and you take an
annual test and deal with that test as if an incident has
occurred, you're wong fifty percent of the tine.

The other thing that | would point out is that
t hose individual s showi ng shift patterns not consistent with
noi se, as you mght well expect with upper respiratory
i nfections, hay fever, head colds, what have you, that
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popul ati on dropped from5.02 down to 1.32. About eighty
percent of the people showing shift patterns on their annual
test that it qualified as an STS do not confirmby re-test.
The total nunber of STS s dropped from7.75 to 2.66. Could
we go to the next slide?

|'"d like to present this to you now graphically,
because it makes sone very inportant visual inpact, |
believe. Over the sane seven year period of tinme, our
i ndustry average for those peopl e show ng changes not
consistent with noise -- and these are STS' s as defined by
OSHA -- was 5.02 percent, right across there. As you can
see, with alittle bit of variance, we've been fairly
consistent in the nunber of people being reported in this
category. The yellow represents those that on re-test
confirnmed.

And of course, when you do a follow up
exam nation, you're either going to confirmby re-test, or
go back and tell the individual that they' ve had a tenporary
threshold shift. Ei ghty percent of the people in this
category are being told that a tenporary threshold shift had
t aken pl ace.
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Now, what | would like to say to you is that this
tells me that when about a hundred and twenty-five thousand
peopl e are being tested annually, that if we took a
popul ati on of non-noi se i nduced individuals and the
popul ation in the end was | arge enough, this probably
represents sonething close to what we could expect to see as
standard threshold shifts occurring in people who have no
Nnoi se exposure.

These are peopl e who have STS patterns.

In other words, they' ve exceed the ten dB threshold
shift at two, three, and four thousand, but the pattern has
nothing to do with an occupati onal exposure.

| would al so point out that when a test takes
pl ace in a popul ation of industrial enployees, there are
going to be people there who have these types of problens,
upper respiratory infections, head colds, what have you, and
that you can't control that population. They're there,
they' re anong the people you're testing. Now, let's nove on
to the next slide, please.

This slide represents the individual show ng
standard threshold shifts as defined by OSHA and the pattern
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is consistent with occupational noise exposure. And | think
that you can see very clearly that over the past severa
years, there's been a very noticeabl e decrease in the nunber
of STS's recorded. And equally inpressive to ne is the fact
t hat each year that a nunber or a percentage is identified,
the confirmation drops off to fifty percent alnost on a

cl ock-11ike basis.

VWhat we would like to point out is that during the
past seven years while our industry average has run at about
a 2.7 percent, there has been a downturn in the nunber of
STS' s recorded and for the sixth year in a row, the nunber
of persistent threshold shifts has dropped. Last year, out
of a popul ation of one hundred and thirty-six thousand
peopl e tested, we only have .95 percent of the popul ation
denonstrating a threshold shift that was confirnmed by re-
test that was consistent with occupational noi se exposures.

VWhat | believe this is pointing out is the
ef fecti veness of hearing conservation prograns in industries
where the prograns are effectively managed and adhered to.
Thank you.

MR. ING The final speaker is M. Bruce Watzman.
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Bruce is currently the Vice President of Safety and Health
for the National Mning Association. He's intimately
famliar wwth the interests and concerns of mners and the
needs of the mning industry and of MSHA. M. Watzman is a
menber of the Anmerican Industrial Hygi ene Association, the
Aneri can Conference of Governnental |ndustrial Hygienists.
He serves on various boards and commttees and his function
is the health and safety of m ners.

MR. WATZMAN:. Thank you. As Wes indicated, ny
name i s Bruce Watzman. It's spelled WA-T-Z-MA-N. |1'mthe
Vice President for safety and health of the National M ning
Association. In the interest of time, | wll submt ny
conplete statenent for the record, but will only touch upon
a few points.

We appreciate the opportunity to cone before you
today and we wi Il be providing nore extensive comrents on
the departnent's econom cal analysis to acconpany the rule.
These will be followed up by the close of the coment
period. Today, however, | will focus ny remarks on two
areas. First, technical feasibility and second, the
presentation of limted audionetric and noi se survey results
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from anal ysis conducted by two operators whose niners
utilize hearing protection.

As | nmentioned earlier, we wll file detailed
coments on the econom c analysis. Review of that docunent
has been a difficult task because of the detail contained in
t he docunent and the assunptions enployed by it's authors.
VWile we differ wwth many of the concl usions, we nonethel ess
applied their efforts. Analyzing an industry as diverse as
the mning industry is an extraordinarily difficult task.

The Departnent of Labor's statenent of regul atory
priorities, published on Novenber 29, 1996, stated that new
rul es nmust be both effective and m nimze the burdens on the
regul ator community. Further, DOL stated that they would
expl ore new approaches that achieved regulatory controls at
| oner costs and with greater flexibility for the regul ator
comunity.

It's wwth these goals in mnd that we are
anal yzing the economc analysis. Qur initial conclusion is
that the proposed rules fail to achieve these goals, nanely,
regul ating at lower cost and with greater flexibility.

VWiile the rule is performance oriented, it precludes the use
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of proven noi se contai nnent technol ogy to reduce mners
exposure and thus Iimts rather than enhances operators
flexibility.

Let nme give one exanple that will be discussed in
greater detail in our corments. During the |ast eighteen
mont hs, one of our nenber conpani es has undertaken an
equi pnent noderni zation programto, anong other things,
reduce noi se exposures. They've spent $5 nmillion to date,
replacing thirteen pneumatic junk jack-laid drills and
several of it's |oaders. The pneumatic drills were replaced
with electric hydraulic drills. This resulted in a noise
reduction fromone hundred and twelve dBA to ninety-eight.
Repl acement of the |loaders resulted in a reduction from one
hundred and three to ninety-eight.

I n both instances, having spent $5 million to
date, for state of the art equi pnent, the engineering
controls do not achieve conpliance wwth the perm ssible
exposure level. | should note that the conpany's
expenditures, theirs alone, exceed fifty percent of OSHA s
estimated conpliance costs for the entire industry and
because the equi prment has not achi eved conpliance, the
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operator is still required by the agency to utilize dual
hearing protection.

The preanble to the proposed rule, and nore
specifically, question nunber 13 discusses the concept of
f easi bl e engineering controls. |IT states, "MSHA has
considered three factors in determ ni ng whet her engi neering
controls are feasible at a particular netal and non-netal
mne. First the nature and extent of the overexposure.
Second, the denonstrated effectiveness of avail able
technol ogy. And third, whether the commtted resources are
whol Iy out of proportion to the expected result.”

The exanpl e just discussed calls into question how
the agency quantifies the third criteria and it's
application throughout the industry. M. Ing spoke earlier
about the question of risk. And the Mne Act talks not only
about -- not only the Mne Act, but the courts have al so
provi ded gui dance and direction in neeting this threshol d.
So too has gui dance provided -- been provided regarding the
question of feasibility. The Mne Act provides that, "In
addition to the attai nment of the highest degree of health
and safety protection for the mners, other considerations
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shall be considered. One being the feasibility of
standards. "

As the legislative history of the Act shows,
Congress intended technol ogic and economc feasibility
shoul d be considered. Thus, costs and technical feasibility
are to be carefully considered and the inpact of new
st andards nust be reasonably related to the standards
expected. It is this area that technical feasibility of
conpliance with the proposed rule that we have our greatest
di sagreenent with the proposal.

If you' Il put up the first slide, Ws. Wat we
have done, and these are mssing fromthe docket, is gone
back for the last five years and | ooked at techni cal
feasibility reports where individuals from MSHA' s techni cal
support office have gone out to work with operators in the
metal, non-netal sector of the industry because inherent in
the preanble is the assunption that nmetal, non-netal has
succeeded i n engi neering noise out of the work environnent.
What these reports showis that that is not the case.

The Eswel | reductions have been achieved, in the
first case from 103.1 dBA to one hundred and two. What we
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find time and time again is the conclusion of the reports
and the recommendations of the reports are that hearing
protection nmust continue to be warn for nmaxi mum oper at or
protection, even though applied controls did provide good
reduction. You can go to the next one.

Once again, tine and tine again, wth various
pi eces of equipnent, while reductions were achieved, sone of
t hem f easi bl e under MSHA' s definition of dBA reduction, the
fact of the matter is that the engineering controls, after
quite a bit of expenditure, did not obtain conpliance with
the standard and hearing protection was to be worn. The
agency recogni zes the valuable role of hearing protection,
yet through this rule, it is precluding operators of using
that as a principle neans of control.

Dr. Cark and Dr. R nk have shared their thoughts
on hearing protectors and effective hearing conservation
protection program W share their beliefs and are worKking
diligently to provide the agency with the database and
anal ysis of thousands of m ners who utilize personal hearing
protection. The preanble to the proposed rul e requested
this data. The procedures which nmust be followed in
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obtaining permssion to share the data and the need for
anal ysis are lengthy. W appreciate the extension and we
will work diligently to provide this information to the
agency within the time provided.

Today, 1'd like to share with you sonme very
limted data. The data cones fromtwo conpani es that operate
both surface and underground coal mnes. |In one case, the
conpany conducted a survey of mners with the highest noise
exposure. In the other, all mners were surveyed. In the
first case -- if you'll put that up, the next overhead. Oh
excuse me, go ahead, the findings.

(Pause.)

In the first case, sixty enployees consented to
have their audi ogranms reviewed. Their results were adjusted
for age based on what we believe is the appropriate nethod,
which I'm sure is adopted.

The observations. Unadjusted for age, fourteen of
the sixty enpl oyees show a ten dB or greater shift in one
ear. Adjusted for age, three enpl oyees show a ten dB or
greater shift. Unadjusted for age, eleven show a ten dB or
greater shift in both ears. Adjusted for age, no enpl oyees

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

226

show a ten dB or greater shift in both ears. And lastly, no
enpl oyee showed a twenty-five dB or greater shift in either
ear. Next slide.

Simlarly, in the second case, one hundred and
forty-four enpl oyees consented to have their audi ogram
records reviewed and utilized for a study. Once again, age-
based factors were utilized as provided for in the proposed
rule. Simlar results can be seen. Unadjusted for age,
twenty enpl oyees show a ten dB or greater shift in one ear.
Adjusted for age, nine show a ten dB or greater shift in one
ear. Moreover, the results of one record is suspect and is
being | ooked at. Adjusted for age, no enpl oyees show a ten
dB shift or greater in both ears and no enpl oyees show a
twenty-five dB shift or greater in either ear.

These are quite conpelling and if we reflect back
on what Dr. Rink just testified, there were no foll ow ups
done in these cases. So, in fact, the nunbers may be | ower
than presented here, or they nay be sonewhat higher, but we
don't know that because these conpanies don't retain the
conduct follow ups analysis as Dr. Rink does for his
clients.
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We're concerned that the agency's goal, which we
share, is being approached through the wong neans. Qur
anal ysis indicates that in many instances, short of
installing fully encl osed caps, the industry has exhausted
all feasible engineering controls. Mreover, in many
i nstances, the installation of caps will present safety
hazards which do not currently exist. This runs counter to
safety practice and is inconsistent with the Mne Act which
mandat es t hat new standards not result in the dimnution of
safety. It is our hope that by all feasible engineering
controls, the agency does not envision the installation of
fully enclosed cabs on all equi pnent and we woul d ask that
gui dance be provided on this question.

NMA urges that MSHA to reassess this proposal in
[ight of the requirenents of 101(a) of the Act. In
promul gati ng a mandatory heal th standard under that section
MSHA nmust first identify the hazard and quantify that
hazard, i.e., to determ ne whether unregulated working life
exposure to the hazard is sufficient to cause a mner to
suffer material inpairnment of health or physical incapacity.
Both the identification and quantification of the risk nust
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be based upon the best avail abl e evi dence.

While the health and safety of mners is of
par anount consi deration, MSHA nust al so consider the
feasibility of the proposed standard, as well as the
experience gai ned under the Mne Act and other safety and
heal t h-wi se. Mbst obviously, of course, the MSHA statute
and MSHA's -- the OSHA statute and OSHA' s experi ence.

Addi tionally, the agency need not restrict it's
standards sinply to a perm ssible exposure |evel, but also
may consi der, where appropriate, the use of appropriate
protective equipnent. In any event, when revising the
exi sting standards, a new standard may not result in the
dimnution in the level of health or safety that's already
provided. W believe that the foll ow ng questions are
crucial to the promul gation of a sound and effective
standard nust be addressed.

First, has the agency established by best

avai |l abl e evidence a significant risk of material inpairnent

of health to justify these proposed revisions to the
exi sting standard? Second, has the agency established by
best avail abl e evidence that the proposed rule will provide
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tangi bl e benefits, and if so, to what extent? Third, is the
proposed standard technologically feasible? Particularly
wWith respect to the elimnation of credit given for hearing
protection and determ ning conpliance with the current

st andar d.

Fourth, notw thstanding the M ne Act subordination
of economc feasibility with respect to health standards,
has the agency adequately addressed the cost of the proposal
to the industry and it's custoners? |In particular, has the
agency conplied with the direction of Congress, the cost
anal ysis be enployed in "taking into account alternative
means of acconplishing the primary goal of mnimzing worker
exposure to unsafe working conditions"? 1In this case, the
use of hearing protection.

Fifth, with respect to the elimnation of hearing
protection as a neans of conpliance with the noi se standard,
has the agency justifiably foreclosed alternative neans of
conpliance for all operators, but in particular snall
operators, in contravention of the Regulatory Flexibility
Act, Subreefa, and Executive Order 128667 Has the agency
unjustifiably ignored the experience gai ned under ot her
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health and safety |laws, particularly the OSHA statute? Has
t he agency proposed a standard that will provide |ess
protection than the current standard, especially in the case
of coal, which allows for hearing protection as a neans of
conpl i ance?

In closing, NVA strongly supports the MSHA -- that
MSHA consi der adopting the current OSHA standard, i ncluding
the policy set forth in the agency's field operation nmanual .
A nunber of our operating nenber conpanies nust conply with
both OSHA and MSHA, and we see no justification for having
to design fundanentally different conpliance progranms to
protect workers on contiguous sites.

In the alternative, we would recomend that MSHA
revise it's proposal so that it's requirenents and goals are
conpatible wwth the OSHA program |In particular, we
strongly urge MSHA to incorporate hearing protection into
both the conpliance and heari ng conservati on conponents of
the rule. Either alternative would provide the correct
answer to the questions | referred to earlier.

Al though we will be filing extensive post-hearing
coments on this crucial proposal, we thank you on behal f of
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our nmenbers for providing us the opportunity to testify and
woul d be happy to respond to any of your questions at this
time. Thank you.

MR, VOLOSKI: Could you please submt your
overheads in the --

MR. WATZMAN:  We have them all.

(Pause.)

MR. WATZMAN: |'ve provided you a copy of ny
statenment, of Dr. Clark's statenent, Dr. Rink's overheads
will be providing you, and we will submt in short order M.
Ing's statenent that he presented and his overheads. |
can't get this mcrophone to stand still. D d you break it?

MR VOLOSKI: 1'd like to ask M. Rink a question.
On these STS's, when you went back and | ooked at themto see
if they were, in actually, an STS --

DR. RINK: Okay, please --

MR. VOLOSKI: -- you have found sonme STS s and
then you went back to see if the STS's were persistent.

DR. RINK: That's right.

MR, VOLOSKI: On the retest, did you do a fourteen
hour qui et period?
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DR RINK:  No? No, that was done as a routine
foll ow up picking up threshold shift personnel, as well as
pi cki ng up people who m ssed their annual test when that was
bei ng done. So the answer's no.

MR. THAXTON:. Ckay. Thank you.

DR. RINK: Ckay.

MR. THAXTON: \While you're up there, Dr. Rink, to
keep you fromrunning back and forth --

DR. RINK: Ckay, that works.

MR, THAXTON. That's okay? The data that you put
forth as part of your overheads, can you tell us what group
of occupations that those people represent?

DR. RINK: In the Mdwest, it's predom nantly
manufacturing. |If | had to break it out into groups, the --
to answer your question, are you getting around to whet her
there were mners in there?

MR. THAXTON: No, |'masking the type of --

DR RINK: Ckay, well, | didtry to get a hold of
that information. Less than one percent of our test
popul ation are mners. These are predom nantly
manuf acturing | ocations throughout the M dwest United
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St at es.

MR. THAXTON: Can you give us an idea then of the
average noi se |level that these people have been exposed to?

DR. RINK: They all had been exposed above ei ghty-
five decibels in hearing conservation prograns.

MR, THAXTON. Can you be nore specific though?
Had they been exposed to what were ninety-five dB w thout
consi deration of hearing protection?

DR. RINK: | could do it with the database
anal ysi s, but what we used the information | just shared
with you for is to do bench mark reviews for our clients as
to whether they are neeting the kind of information we're
seeing fromthe industry in general. In other words, what
we |ike to do, outcones neasures |like | presented to you, as
a basis of evaluating the effectiveness of people that we're
working with. And as | said before, we're preparing right
nowto do it by SIC code as well as in general.

So if we return a report to an individual conpany
and the nunber of standard threshold shifts they're
reporting is running about 1.1 percent and they're hitting
the target, there we think the programis show ng an
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effectiveness that's related to a fairly | arge popul ati on.
If, on the other hand, we go back and find that three or
four percent of the population is denonstrating standard
threshold shifts consistent with noise, and yes, | talk
about these, then we want to do a programrevi ew and
undoubtedly | can relate to you that my experiences wll be
to go out and find out that people weren't wearing their
hearing protector devices and the program has slipped away.

(Pause.)

DR RINK: Next?

MR. THAXTON: That's all. Dr. Cdark? | found it
interesting that you had the listing for the ACAH in your
overhead, but you did not give a reason as to why you

di sagreed with them Wuld you care to el aborate on why you

DR. CLARK: Yes, |'d be happy to. The basis for
the ACA H recommendation was to sel ect an exposure that
woul d produce |l ess than two dB of noi se induced permanent
threshold shift. That basis is not made upon any estimation
what soever of material inpairnment of hearing or on the
ability of individuals to communicate in quiet or in noise.
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It's sinply based upon an estimation of predicted noise
i nduced permanent threshold shift.

The only justification | could find for it was if
you go to the |1SO docunent, or the ANSI standard, and ask
the question: how nuch NIPTS is predicted for an eighty-
five dB exposure? It turns out that it's about two dB,
which is -- which it seens to nme to be a circular argunent.
The point is, the point I"'mmaking is that | don't think
that a nunber of noise induced permanent threshold shifts
deci bel value, particularly a small value, for thresholds in
the two, three, or four kilohertz region, should be used as
a basis for establishing a criterion val ue.

MR. THAXTON: Secondly on this, and Dr. Ri nk may
actually want to respond to this as well as it goes to both
of your comments and presentations, basically, you indicated
that your analysis of the Franks data indicated that people
were exposed to a predicted |evel of up to eighty-nine dB
t hat undoubt edly peopl e woul d have been exposed to | ess than
ninety-five dB

DR. CLARK: Well, | averaged.

MR THAXTON: On average --
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DR. CLARK: Those are the average data, or nedi an
data, right.

MR, THAXTON. Wuld you agree, as a professional,
that controlling exposures though that are ninety-five or
| ess dB through engineering controls is nuch nore obtainable
t han exposures that would be of one hundred, one hundred
ei ght dB as we've seen on sone exanpl es?

DR. CLARK: Unfortunately, ny expertise does not
include at all expertise about engineering controls for
equipnent. So | really -- | don't want to specul ate. |
mean, if you asked the question: is it |ike that a device
t hat produces ninety-two dBA of sound can be reduced to
eighty-nine nore likely than a device that produced one
hundred ten can be reduced to eighty-nine, the answer's
obvi ously yes.

| think that the issue of reducing it down two PEL
gets mxed in with this issue about how easy it is to do
engi neering reductions. But once again, | don't do
engi neering noise control and | would |ike to defer that
gquestion to other people who can answer it better than I

MR. BAILEY: |I'min the same boat.
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DR. CLARK: Ckay, but | certainly would say that
if you' ve got a one hundred and five dB exposure, you're
going to have a | ot tougher tine engineering that down to
ni nety, obviously, than you are for a ninety-one or ninety-
two dBA exposure.

MR, VOLOSKI: M. Watzman, at the beginning you
t al ked about one of your nenber conpani es noi se controlling
jack-laid drills by getting electrical -- electric drills
and you had sone nice reduction of about four dBA, and you
tal ked about | oaders. Could you identify the type of
| oaders? Are they front end | oaders? Are they | oading
machi nes in the coal mne? Wat type of machines are they?

MR. WATZMAN: | don't have that for the record. |
have that, but | don't have it with me, so | wll provide
you details on both the type of equipnment and the
manuf act urer of the equi pnent.

MR. VOLOSKI: Thank you.

M5. PILATE: | have one question for Bruce
Wat zman. On the $5 million cost figure that you provided us
for replacing fifteen pneunonic drills and there's another
type of engineering control you nentioned, what is included
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inthat $5 mllion cost? |Is that only equi pnent cost?
MR. WATZMAN:. That is equi pnment purchase cost.
M5. PILATE: And how many, for that particul ar
facility, how many enpl oyees are -- work at that facility?
MR. WATZMAN: | do not know that information.
will provide it to you
MR. CUSTER  Thank you, gentlenmen. W're going to
take a fifteen mnute recess at this point. O okay, at the
risk of |osing sonmeone, the panel has overruled ne and we
will take a thirty mnute recess. Thank you.
(Wher eupon the hearing was recessed at 2:50 p. m
for a thirty mnute recess.)
11
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11
11
11
11
11
11
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AETERNOON SESSLON
3:33 p.m
MR. CUSTER If | mght have your attention,
pl ease, we're going to re-open the public hearing at this
time. The next schedul ed speaker is Robert J. Bl ayl ock,
Arch M nerals.
(Pause.)
MR. BLAYLOCK: Good afternoon. Are we ready?
MS. PILATE: Yes.
MR. BLAYLOCK: My nane is Bob Bl ayl ock, spelling
B-L-A-Y-L-OCK, with Arch Mnerals. Okay, |I'mthe
Supervi sor of Safety for Arch of Illinois, a division of
Apogee Coal Conpany, and Apogee is a wholly-owned operating
subsidiary of Arch Mneral Corporation of St. Louis. Arch
M neral is one of the nation's |argest producers and markets
of bitum nous coals. |It's subsidiaries mned and sold
alnost $29.5 million tons in 1996, and has seventeen coal
mnes in five states. Arch Mnerals' operated subsidiaries
extract coal from both surface and underground operati ons.
Arch M neral also ranks consistently as one of the
saf est coal conpanies in the United States. Using MSHA
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criteria for neasuring safety, Arch Mnerals' operations
were the overall safest conpany in the coal industry in 1995
and it was ranked anong the top three safest coal conpanies
in the nation for the last three years. Just |ast nonth,
both Captain M ne and the underground Conant M ne at Arch of
II'linois were determned to be the safest mnes in their
respective classes in the state of Illinois.

| am pl eased to be here this afternoon as a
representative on behalf of Arch M neral Corporation.
dwel | on our record, not because | want to be boastful, but
instead to enphasi ze that we take safety seriously in our
conpany. In ny position as Supervisor of Safety, it is ny
responsibility to ensure that we are conplying with the | aws
and regul ati ons which set safety standards for our
enployees. It is my job to find ways to inplicate practices
and attitudes in our enployees which pronote their safety
while in the work place.

| cannot overenphasize what | just said. Safety
in coal mning is no longer a matter of telling a m ner what
to do or to refrain fromdoing. The success that we have
achieved in recent years is directly attributable to
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conti nuous process of educating our enployees to the risks
i nherent in our work place, whether on the surface or
underground. Involving themin the inplenentation of
practices designed to mnimze those risks and pronoting
conduct designed to avoid injury.

It is because of our denonstrated record of
success that | am highly concerned about the proposed
regul ation. Although |I do not believe that it is MSHA' s
intent to increase the likelihood of hearing inpairnent in
our mnes, | believe this will be the inevitable outcone of
this rule because the rule as proposed will not recognize
hearing protection devices as a suitable nmeans of reducing
Nnoi se exposure.

MSHA proposes to elimnate the single nost
ef fective neans we now have to protect our enpl oyees
auditory function. It is also the tool which is npbst
flexible and easily utilized by our enpl oyees.

The proposed rule suffers fromtwo fundanental
flaws. First, MSHA has overstated the risk to mners
audi tory function associated with a m ne work pl ace.
Second, our experience and data denonstrate the efficacy of
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the current regul ation, whether the regulation's judged by
the efficiency of the use of the hearing protection or by
the cost effectiveness of the devices. | would like to
illustrate these points by conparing the MSHA anal ysis found
in the preanble to the regulation with our work experiences
at I'llinois.

In the preanbl e discussion found on pages 66373
and 66374, MSHA reports that the risk of material hearing
| oss of twenty-five dBA for workers exposed to ninety dBA of
noi se varies fromas |l ow as twenty-one percent to as high as
59.7 percent. In this docunent analyzing the proposed rule,
MSHA cites a study which reports a fourteen percent of
m ner, aged forty or younger, enployed after the
i npl enmentation of the current standard, have experienced a
mat eri al hearing |oss.

MSHA uses this study to support it's concl usion
that the current standard has not nmet the objective to
reduce hearing loss. The problemis that this concl usion
may well be incorrect.

In 1972, NI OSH perfornmed a risk assessnent which
concl uded that workers exposed to ninety dBA had a twenty-
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nine percent risk of a material hearing | oss. That was
based on testing at three different frequencies, one
t housand, two thousand, and three thousand hertz. MSHA has
now reached a concl usion of hearing |oss in young mners
based upon different frequencies, two thousand, three
t housand, and four thousand hertz. My purpose in raising
this is not to determ ne which test nore accurately detects
hearing inpairnent, it is to state the obvious question that
MSHA has changed the standard of neasurenent in justifying
t he new rul e.

And I'll depart frommnmy witten text here for just
a mnute. Listening to what Dr. Rinks and Dr. Clark had to
say, this fourteen percent, if | understood their testinony
correctly, where on half of that percentage may well be due
to sonething that was not noise induced, and then on the
hal f percent that woul d be noise induced on re-testing,
there may be another half that factor out with re-testing.
This fourteen percent may well be sonmething nore like 14.5
percent of that. But that's just based on what |'ve heard
here today.

Conti nui ng, noreover, it's concl usions depart
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radically fromthe results that we have found at Arch of
II'linois. After MSHA proposed it's new rule, Arch of
I1linois conducted an audi onetric survey of it's underground
Conant M ne. The average age of our sanple popul ati on was
forty-seven years. Qur enployee popul ati on should be
regarded as a reasonable sanple of the mners in our state.

Most cane to Conant M ne when it was opened in
1991 with experience in other underground coal mnes. W
have al ways required the use of personal hearing protection
in areas of the mne that have high noise levels. To avoid
the potential of selecting our sanple, we opened the testing
up for everyone who works in our mne. W conducted the
testing on shift with a fourteen hour quiet tinme preceding
the test as proposed in the rule making. The results were
dramati c.

O the total population tested, only one
i ndi vi dual was found to have incurred a material hearing
inmpairnment in his hearing while working the Conant M ne.
That individual was sixty years old. He represents only
1. 35 percent of the population tested and represents only
.66 percent of the total work force at the m ne.
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Wet her one chooses to use the 1972 risk standard
devel oped by NIOSH, or the nost recent risks predicted the
MSHA, our results denonstrate a far |lower |oss of hearing.
We can identify nothing other than our policy of using
personal hearing protection and the ready acceptance of that
policy by our enployees to explain the difference in our
results fromthose predicted by MSHA

| wish to return to ny second point. The reason
why personal hearing protection has worked well in our
operations is because it is a tool that is easily utilized
bot h by managenent and by our enpl oyees. Hearing protection
is relatively inexpensive and consequently few operators
w Il resist purchasing devices for enpl oyees because of the
cost .

This is nore inportant than you nay reali ze,
because our business is fiercely conpetitive. The price of
coal has declined in real ternms for nore than a decade. Any
rule that may be adopted nust recognize that the donestic
coal industry spans an enornous spectrumof firms. Sone of
them are |l arge, technol ogy sophisticated, and profitable by
current standards. Ohers are very small, undercapitalized,
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and truly, froman accounting perspective, may show very
little, if any, profitability. It is inportant that MSHA
maintain a rule which is of high Iikelihood of being

i npl emented and accepted at all levels of the industry.

Mor eover, because personal hearing protection is
so wi dely accepted, manufacturers have incentive to
manuf act ure devi ces which are lighter, nore confortable to
use, and thus find greater acceptability by the individual
m ners. Please do not overl ook the value of having a device
which is already accepted by the work force in our industry.

As managers, we know that our policies have the
greatest |ikelihood of success when our enployees buy into
that program CQur enployees do not need | ong, statistical
presentations to understand the value of wearing hearing
production. It is commobn sense to them Moreover, it
supports our philosophy that safety is the responsibility of
everyone who works in our mnes. It is not the
responsibility which falls exclusively on the conpany.

Let me restate that. |It's the responsibility of the
m ners, the enployers, working together as a team
It is our conclusion that the existing MSHA rul e
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on occupational noise exposure, found in 30 CF. R parts 70
and 71, adequately protects mners fromhearing | oss. W
further support the use of the hearing protection devices as
t he best, nost econom cal, and desirable nethod available to
provide the protection to our enployees. No other device,
system or technology of which we are aware begins to
approach the margin of protection afforded by the current
types of protective devices now avail abl e.

For this reason, we ask that MSHA abandon it's
proposed rule. [If MSHA does not elect to do so, we suggest
that the current proposed text be replaced with a rule now
used by the Occupational Safety and Health Adm nistration.

A key elenent of the current OSHA regulation is it's

acknow edgenent that personal hearing protection is an

i nportant and necessary neans to provi de adequate protection
to a person who works in persistently or intermttently high
| evel s of noi se.

Furthernore, the adoption of the current OSHA
regul ation would allow the mning industry to utilize
exi sting audionetric testing services that are now
avai lable. This will reduce the burden associated with the
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i npl enentation of the newrule. At all other respects, we
fully support the comments and positions submtted today by
the National M ning Association, and | thank you for the
opportunity to coment on the proposed rule.

MR, THAXTON. M. Bl aylock, a question.

MR BLAYLOCK: Yes.

MR, THAXTON. Can you give us an idea of the
exposures, noi se exposures, that you're finding in your
operation that you did the testing on?

MR. BLAYLOCK: On average, ny continuous mners
for the | ast three years have been sonething under ninety-
one deci bel s, about 90.7. They are Joyce 12C and 12's, the
| at est configuration of renote control. M roof bolters are
Si mmons Rand and Norris, and they've been runni ng about
89.9. And ny coal haulers are Simmons Rand, and they've
been running eighty-seven. So the roof bolters and the
mners are really the high exposure areas.

MR, THAXTON. But even at that, they're extrenely
-- they're fairly close to the current PEL?

MR, BLAYLOCK: Yes. Yes, they are. But we've got
a fairly consistent seamof coal that we're mning into and
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there are tinmes when we'll get angul ations of say the grey
roof shale com ng down in and when we get the shale or, in
sone of our operations, if we get sandstone angul ati ons,
then the noise levels are going to go up considerably. So
hearing protection is really efficient at that tine.

MR, THAXTON. Have you then, in your analysis,
have you | ooked at the fact that the people that you're
testing have not been exposed to high noise levels fromthe
readi ngs that you're giving us?

MR. BLAYLOCK: Well, | gave you the average.
There are a | ot higher noise levels than that on a day to
day basis, fromtine to tine. The average is |ike, you
know, ninety-four to ninety-six sonetines on the m ners.
It's all a function of where the mning slack hold we're at.

MR. THAXTON. So are there surveys that you' ve
reported to MSHA, six nonth surveys, that exceed ninety that
you' ve had to go back and do suppl enental surveys on thenf

MR. BLAYLOCK: We've conplied with all the
regul ati ons on MSHA, is the answer.

MR. THAXTON: But have you had to turn in surveys
for mners exceeding ninety dB that you' ve had to submt
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suppl enental surveys for?

MR. BLAYLOCK: No, because of the dosineter
factor, they've cone in under ninety.

MR. THAXTON: The dosineter factor?

MR. BLAYLOCK: The dosineter factor on that.
don't quite understand the question, |I'msorry.

MR, THAXTON. The suppl enental surveys, when you
get a sanple survey in coal that exceeds ninety dB, soneone
is exposed to nore than ninety dB --

MR. BLAYLOCK: O a dose of one hundred and
thirty-two percent.

MR, THAXTON:. No. 1In coal, if you have an
exposure greater than ninety dB, you're required to coll ect
a suppl enental survey. |If the supplenental exceeds one
hundred and thirty-two percent, it would show non-
conpl i ance.

MR. BLAYLOCK: 1'd have to check back with the
operation on that, on that part of it.

MR, THAXTON:. Wuld you be willing to submt any
data which relates to the exposures that you found in your
mne in conjunction with the sane people that went through
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this test, this audionetric test?

MR. BLAYLOCK: | can do it by identifying --

w thout identifying the mner, and that will be part of the
data that is submtted to the NMA. Wen you get the NVA
data on that, you'll have that in it.

MR. THAXTON:. Ckay, thank you.

MR VOLOSKI: 1'd like to ask you a couple
gquestions. You started doing audionetric testing in 1991?

MR. BLAYLOCK: Yes, when the m ne opened.

MR, VOLOSKI: Okay. In here, on page two, you
say, "W conducted the testing on shift with a fourteen hour
qui et period preceding the test, as proposed in the rule
maki ng. "

MR BLAYLOCK: R ght.

MR, VOLOSKI: Was that fourteen hour quiet period
with or without hearing protectors?

MR, BLAYLOCK: Wthout. What we did was we
schedul ed -- we schedul ed the guys to be tested at the start
of their shift. W held themup at the start of their
shifts and so they had a full sixteen hour period fromthe
| ast work shift and then we tested them before they went
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under gr ound.

MR. VOLOSKI: Ckay, thank you.

MR. BLAYLOCK: Al right.

(Pause.)

MR. CUSTER M. Bl ayl ock

MR BLAYLOCK: Yes?

MR. CUSTER | have two questions. Nunber one, do
you use engi neering controls of any kind for noise at your
oper ati on?

MR. BLAYLOCK: Back to that question, |ike when we
spec out mning, we ask Joyce to include whatever | atest
technol ogy they have available on mning, |like cavities and
sandfill. But above and beyond what the manufacturer can
provi de to us.

MR. CUSTER  Anot her question then is when you
were quoting the noise levels of |ike ninety-one and ei ghty-
ni ne deci bel s --

MR, BLAYLOCK: Those are averages.

MR. CUSTER -- as averages, are those actual
noi se |l evel determ nations or are those the values that you
determ ned after the application of NRR val ues --
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MR, BLAYLOCK: Prior.

MR. CUSTER -- afforded by the hearing
protection?

MR. BLAYLOCK: Prior. That's the actual tine
wei ght ed average on the dosineter taken -- the TWA overal
the different things, and that's just the average is ny
under st andi ng of that.

MR. THAXTON: | have one other question, |I'm
sorry, | overlooked it. In your study of your underground
m ne, you said that you conducted audi onetric testing and
your review of that came up with only one person that has a
hearing loss as it's defined under the current --

MR, BLAYLOCK: Twenty-five dBA

MR. THAXTON: Yes, but you also had in there that
it was well enployed at this particular m ne.

MR. BLAYLOCK: That's correct, because we had to
use the pre-enpl oynent data when we hired those people in.
That's what we had as basis to a baseline.

MR, THAXTON. So you're conparing their anmount of
hearing loss with what they cane in, conpared to what they
canme in at.
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MR BLAYLOCK: R ght.

MR. THAXTON: When they cane to work in '91, you
establ i shed as your baseline --

MR. BLAYLOCK: We did not use audionetric to zero
to establish our STS, no.

MR, THAXTON:. Ckay.

MR. BLAYLOCK: W used the baseline on the pre-
enpl oynent check.

MR, THAXTON. Okay, so these people only had
essentially five years of exposure at your m ne.

MR. BLAYLOCK: Five to six years of exposure with
hearing protection. The whole purpose of the test is we
analyzed it to see how well hearing protection was done
during a normal period of tinme where we could say with
certainty that we knew what they had when they cane and we
know what they've got now.

MR. THAXTON: Ckay, thank you.

MR. CUSTER  Thank you. The next schedul ed
speaker is Ken Vorpahl from Unimn representing National
| ndustrial Sand Associ ation.

(Pause.)
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MR. VORPAHL: Thank you very nmuch. We'Ill be
brief, really. M nanme is Ken Vorpahl and |I'm General
Manager for safety and health at Unimn Corporation and |'d
like to --

MR. CUSTER  Excuse ne, sir. Wuld you spell your
name for the record?

MR VORPAHL: V-ORP-A-HL. And I'd Ilike to
coment on the proposed occupational noi se exposure on
behal f of the National Industrial Sand Association, or N SA
The National Industrial Sand Associ ati on appreci ates the
opportunity to coment on the proposed rule for health
standards for occupational noise exposure. N SA nenber
conpani es support MSHA' s efforts to establishing a form
noi se standard for the mning industry and we believe that
uniformty and consistency of rule should extend throughout
the departnent's regul atory agenci es.

Specifically, NISA, in consort with many ot her
m ni ng operators, favors the use of hearing protectors when
feasible adm nistrative or engineering controls fail to
reduce sound levels within the PEL. W favor the MSHA
recomended five dBA exchange rate which is consistent with

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

257

OSHA. W favor the performance oriented PEL of ninety dBA
and we favor the use of hearing protectors as an alternate
to fourteen hours w thout work place noi se exposure prior to
having an audiogram And finally, we favor the record
keepi ng and reporting systemrequired by the OSHA rul e,
which is especially nmeaningful to those conpani es havi ng
oper ati ons under both MSHA and OSHA.

NI SA nmenber conpani es, |ike nost m ning conpani es,
frequently are saddled with old and rugged machi nery that is
noi sy and controlling noise emssions fromthis equipnent is
not al ways feasible or practical. And as this equi pnent
wears out and/or is replaced with equi prent where noise
reducti on has been incorporated during design, noise |evels
within the industry will decrease.

In the interim the use of hearing protectors
shoul d be recogni zed as an alternate neans of protection.
The use of hearing protectors, however, neans that they wll
be properly selected, fitted, and worn consistently with an
effective hearing conservation program

The approach used by MSHA to reduce occupati onal
noi se i nduced hearing | oss through the use of adm nistrative
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and engi neering hearing protective controls coupled with a
solid hearing conservation programis a sound approach. The
recommended five exchange rate and the ninety dBA PEL, in
addition to the above have reduced hearing | oss throughout
the OSHA regul ated community where industries and conpani es
are serious in their efforts to reduce occupati onal noise

i nduced hearing | oss.

The situation within the mning community may be
somewhat different due to the predomnantly real nature of
mning and the activities of many mners in the area of
hunting, sawi ng firewood, and ot her high noise activities.
And was nentioned before, separating non-occupati onal noise
insults fromthose stenm ng fromenpl oynent requires rea
effort. And here docunentation of work place noise
exposures is essential. Also essential is the education of
enpl oyees about hearing | oss, the process of prevention, as
wel | as other aspects of the hearing conservation program

MSHA may want to address non-occupational hearing
| oss and howthis loss is to be excluded from occupati onal
| osses, which MSHA in the current report, requires reporting
under Part 50. The reporting not substantiated by work
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pl ace dosineter readings nmay present a totally fal se picture
of the preval ence of occupationally induced hearing | oss.

Agai n, NI SA supports the efforts of MSHA to
devel op a noi se standard for the mning industry. N SA al so
supports many ot her commenting groups that favor the
devel opnent of an MSHA noi se standard which is consi stent
with the workabl e and effective MSHA noi se standard. The
two main regulators wthin the Departnent of Labor shoul d be
consistent with each other.

The proposed MSHA rul e, considering the coments
stated, is a workable rule. These comments reflect N SA' s
position regarding MSHA' s proposed rul e for occupational
noi se exposure and we | ook forward to working with you to
finalize the rule applicable to the industrial sand
i ndustry, which is protective of the hearing of N SA nenber
conpany enpl oyees, as well as being feasible and practical.
Thank you.

MR. THAXTON: | have two questions.

MR. VORPAHL: Ckay.

MR. THAXTON: One, you indicated that you have a
| ot of old equi pnent and as that equi pnment gets repl aced,
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the noise levels wll inprove --

MR. VORPAHL: Right.

MR. THAXTON: -- in your nenber industry. Gven
that you realize that newer equipnment is going to be | ess
noi sy, can you reconmend a phasing period that could be put
into place that woul d reasonably expect that over a five or
maybe ten year period that --

MR. VORPAHL: | don't know the shelf life of a
screen, for exanple, but we just replaced a whol e screen
house where we did receive a noise citation in one of our
pl ants for screening and we replaced all screens in the
entire screen house and reduced the deci bel |evel about
eight dB. Now we are well w thin about eighty-six or
ei ghty-eight on the sound | evel readings, not even
dosi netry.

So it sort of goes by the shelf |life of the
equi pnent. | don't know of any quiet crushers, for exanple,
but we build control roonms so we protect workers that way
and nost of our exposures in our industry to high noise
levels is, in fact, intermttent as opposed to conti nuous
because we use control roons and so forth, whenever
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practical to try to elimnate the noise.

But it's based on the life of the equi pnent nore
than anything else. W are buying -- we ask the
manuf act urers now what your noise |levels are for your
equi pnent and | think our nessage is getting across to many
manuf acturers and now they're sensitive to producing
equi pnent that has | ow noise |levels. AT |least in our
busi ness.

MR, THAXTON. Second question, you indicated that
noi se dosinmetry was a very inportant part of determ ning
whet her a hearing loss was related to occupation or off the
j ob.

MR. VORPAHL: Right, and that you do that -- it
needs to be in concert with the two.

MR, THAXTON. How nmany of your nmenber conpani es
al ready conduct nonitoring on their own?

MR. VORPAHL: Well, we do and we have forty
pl ants. Bob, do you have any i dea?

MR. BLAYLOCK: Not really, no.

MR. VORPAHL: Practically every one of our plants
has at | east one dosineter init. W have a bunch in our
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of fice that we ship around.

MR, THAXTON. If you could provide us, you know,
sone idea of the nunber of your operations that currently do
that, it would be hel pful

MR. VORPAHL: Ckay.

MR. VOLOSKI: | have a question for you. On page
-- | think it's page three, you have a statenent, "In the
interim the use of hearing protectors should be recogni zed
as a neans of protection”". Are you requesting that the
ol der equi pnent be grandfathered by that statenent?

MR, VORPAHL: |I'msort of saying that | agree, as
an industrial hygienist, engineering controls first,
adm ni strative second, but don't just exclude the use of
hearing protectors way down on the bottom | think they
shoul d be -- when used properly, they do provide protection
fromour experience, and 1'd like to see themelevated a
l[ittle bit in your hierarchy of how they' re used, | guess
that's what |' m saying.

MR, VOLOSKI: Okay, but you're not asking for a
gr andf at hering - -

MR VORPAHL: No.
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VOLOSKI:  -- of the existing equipnment?

VORPAHL:  No.

2 3 3

VOLOSKI @ Ckay.

MR. CUSTER | have a question in regard to the
i sol ation of process in the use of facilities that you
related to. And with the resultant reduction, | believe you
stated, in noise levels or noise to which --

MR. VORPAHL: No, noise to those people.

MR. CUSTER  -- noise to which those people are
exposed.

MR. VORPAHL: Right.

MR. CUSTER Do you feel that the gain on the
noi se side was the result of process isolation for the
reason of reducing exposure to quartz, for exanple, and --

(Si mul t aneous di scussion.)

MR. VORPAHL: I n our business, quartz is our nmain
consi derati on.

MR. CUSTER  Exactly, but --

MR. VORPAHL: But we also --

MR, CUSTER -- the side benefit is to help you
out .
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MR. VORPAHL: |Is to noise, right. Thank you, M.
Vorpahl. The next speakers on this list are Tom B. Shade
and R ck Waugh.

MR, SHADE: First of all, my nanme is Thomas B
Shade -- SHA-DE | wrk for Asilica Conpany. | ama
m ner and have been a mner for twenty years. | worked in
that industry for that twenty years in noise and even with
the new controls that have been applied there,
adm ni strative controls and personal protective equipnent.

|"ve seen -- | was there before we had them and
|'ve been there since they' ve been enforced and | have nore
guestions on what is MSHA going to do to protect ny rights
as an enploye? | have heard these conpanies stand up here
and say we have spent this nuch noney to protect these
enpl oyees, but where is ny rights on hearing? Howdo |I find
out where and how | can go to conpensati on about hearing
| 0ss?

They tal k about hearing loss is sonetines proposed
at hone, then you have a hearing | oss after you get to work.
How do you know you have a hearing | oss at hone? 1've never
had a test at hone? Were is the testing being done? | see
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it being done at the plant, but | sent in -- the plant, when
we have our test, it comes down in a nobile trailer, four

guys in the sane room Kkicking the table, hanging the

heari ng equi pment up. | hear all those noises at the sane
time the testing is going on. | hear trucks going by on the
hi ghway.

We used to have it set up where we did it at the
hospital. It was nice and quiet. W have gotten away from
that standard to doing it back on site. |[|'ve cone to work -
- I"ve worked four hours before | even go and get ny test.

Not all of the things that have been said that
|"ve heard today are true statenents. The conpanies want to
make a good policy and they have a | ot of good policies, but
they don't follow through conpletely.

|'"ve worked with a lot of guys that had -- one guy
in my shop whose already got a hearing | oss and he didn't
have it when | started working there. But | have nobody
ever come down and said let's take you back up there and run
anot her test and find out whether it's work-related or hone-
related. Where's our rights cone in here at? Were's the
wor kers' rights cone in?
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Things aren't being done to justify the workers' rights
in the work place.

|'"d like to see nore things put up, nore adequate
training, the right appropriate training. W used to have
an eight hour MSHA safety course. |t went down to one hour
a nonth safety training course done by the conpany and it
doesn't cover near as nmuch as the eight hour course did. |
get twelve hours, which cones out of your regul ations, but
ei ght hours that | was getting told ne nore of what ny
rights were under everything, noise, dust, the operation,
what is safe, and what is not safe.

There ought to be sone tests done. | believe the
ei ghty-five decibels could be the right way to go. But
whether it's eighty-five or ninety, we need nore information
com ng down into the work place fromthe conpanies and from
MSHA t hensel ves on what is the noise |evel. Wen should the
hearing protection be worn. Just a sign being put up on the

buil ding saying this is a noise area, hearing protection

must be worn is fine, but as a nechanic at ny plant, | don't
work in that noisy area. But usually when | go over, | see
the sign and sonetinmes | ignore it and other tines | don't.
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But | go in there.

|'ve seen tours cone through. They put their
noi se protection in, go in, and when you ask sonet hi ng,
you've got to take it off. It isn't any good once you
remove it. You're still getting that |oud noise.

There's got to be nore guidelines and nore
protection for the people in the work place. There's got to
be. And I wish you' d take that under consideration. That's
all | have to say.

MR. CUSTER  Thank you, M. Shade.

MR. SHADE: One other thing, | knowit's been nore
of a statenent than it has been a speech here, but to put in
respective what I'mtal king about, we work for conpanies who
need to get the product out. W know it and we want to work
with them Sonetines things are | ooked over, sonetines
they're not. But | see things | ooked over in the work pl ace
that should not be. And it really hurts ny pride as a
wor ker to believe that MSHA is out there for me and we cone
down here and see four people out in the main | obby working

unsafely. That is terrible. Thank you.

(Appl ause.)
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MR, VOLOSKI: Sir, you said you' ve got hearing
test at work and they never gave you the results of those
hearing tests?

MR. SHADE: They show what they did, and | just
had m ne | ast week, a two year physical set up by the
conpany every two years. The man took it, brought it in and
showed it to nme, and told nme that | have a slight hearing
|l oss, which | had two years before, and it has seened to
have dropped. But | have no other infornmation, that
information is -- where ever it goes, it goes.

| do not know what the decibel points are in the
| oud areas. | have a sign that says to wear your hearing
protection, but what is the decibel |evel supposed to be? |
have not hing on ny board, ny bulletin boards, or nothing
that tells ny people, you know, this is a high noise area.
This is one hundred and fifteen, not eighty-eight or eighty-
ni ne.

MR. CUSTER | notice that you' re a nenber of
Teanster's Union --

MR SHADE: Yes.

MR, CUSTER -- so | assune that you do not work
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for a coal conpany.

MR. SHADE: No, sir.

MR. CUSTER. And | would like to know if the
conpany that you work for conducts any type of personal
noni tori ng where you wear a noi se dosineter, for exanple.

MR. SHADE: We use dosineters. | haven't
personal ly ever worn a noi se dosineters, but they do run
noi se testing at that plant. Now what the results are, we
don't know.

MR. CUSTER  Thank you, M. Shade.

MR. SHADE: Thank you very nuch.

MR. CUSTER  The next speaker, Harry Tuggl e,
United Steel Workers.

MR, TUGALE: Ckay, first of all, ny nane is Harry
Tuggl e, Safety Specialist with the United Steel Wrkers of
the United States of Anmerica, Health, Safety and Environnent
Departnent out of Pittsburgh, PA and certainly appreciate
the opportunity to be here to speak on this issue.

It's been very interesting today and | appreciate the

panel's tenacity to hang in here throughout the day on this
and probably a |l ot of the other hearings.
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But 1'd like to say that as soon as the scientific
community gets done bashing each other over the head on this
i ssue, that that apparently is not going to occur and
they' re apparently going to continue, no matter what kind of
rule cones out, to be at each other's throat in contested
citations and so on before the judges on this. So the basic
bottomline is, out of all of this, is, |I think, that mners
can certainly appreciate their faith in the agency and that
there will be a permttable rule cone about out of this
issue and right along the lines of the format that the
agency has already started here.

You' ve had a nunber of discussions on the age
correction value and in the Steel Wbrkers' opinion, that age
correction value in mning has no place in the standards.

I f we was tal king about situations of various given industry
or operations where you can al nost bet that there would
never be an excursion beyond eighty-five, ninety decibels in
that given area, then yes, maybe the age factor would cone
in. But mning, as well all know, is highly excessive noise
area. There is inpairnment there fromon the job. It
doesn't matter if a guy runs his |awn nower w thout the
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muffl er, he shoots targets once in a while, or goes hunting
once in a while, the hearing inpairnments com ng out of
mning is comng off that job.

| guess one of the two itens within that given
area that really gives us a problemis where the standard
rel ates, where the provision relates, that in determ ning
whet her an STS or reportable hearing | oss has occurred,
al | onance nmay be nmade for the contribution of aging, may be
made. Secondly, over in another area referring to the
m ner, the differences cal cul ated represent that a portion
of the change in hearing that may be due to aging.

These ternms of "may" sinply don't appear appropriate
within the standards, what miners and m ne operators have
conme to know as mandatory standards.

| think that if aging is going to be a factor as
far as mners are concerned, that within each various state
and there's conp laws that range from one spectrumto the
other in every state you go in, if the conpany wants to
argue that fact, if there's a conp hearing on that issue,
then they can bring it forward under their state | aws or
whatever. But it doesn't have to be a benefit and built
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into the system against the mner and within the regul ations
itself.

On proposed Section 62.120(b)(1), on training,
here is an area that | think the direction is proper as far
as the agency has presented it and there's references in the
preanbl e about no cost or |oss of wages regarding the
training and so forth referred to in the preanble. But the
mners are not going to see that preanble. Thousands of
mners are not going to see that preanble.

Until it's in the standard thensel ves, they carry
around -- a nunber of themcarry around -- it's still our
position that that provision should be revised to the extent
that an operator shall provide the mner and then we're
adding in with, on the job training, with on the job, during
nor mal working hours, in a no cost or |oss of wages to the
m ner. We don't see -- if this is the intent, we don't

see no problemw th that directness going into the | anguage

itself.

On the hearing conservation program 62.120(b)(2),
and again, | think there's a need to make the provision
cl ear here that when enrolled in the mner hearing -- in the
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conservati on program under the requirenents of 62.140 and
190, that they go on and relate it if all testing relating
to such enroll ment, whether provided on-site or off-site,
then it be provided during normal working hours with no | oss
of wages or cost to the mners, including neals, mleage,

| oading, if incurred, whatever.

M ners understand that. And this here is -- |
think we've got to | ook nore to directing the standard as is
very appreciated by the agency effort early on, within the
preanbl e, that you want to devel op these standards al ong the
I ines of understandability to the mners and m ne operators.
And with that type of clarity on things is things that they
begi n t o under st and.

On the issue of 62.120(c)(1), admnistrative
controls. If, in fact, everything el se has been tried,
engi neering controls, feasibility studies and control s,
hearing protection or whatever and the rule calls for
certain levels not to be exceeded, and the individual nust -
- the only other way for the operator to address this is to
nmove the m ner around by adm nistrative controls, take him
out and let the other guy suffer a little while, so be it.
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Maybe that is the way it has to be handled. The job's got
to keep running.

By the sane token, if it cones down to that, the
adm nistrative controls there, the mners' pay and
protection nust be upheld. |If they're taking himoff of a
$12.00, $14.00, or $15.00 production hour job, they can very
easily under this admnistrative control procedure that's
bei ng handed to them tell the individual that you're going
to push a broomtoday. You know, $7.00 an hour or whatever.
O this week, or whatever length of tine that they want to
slap on it. And the agency, the mne, the mner operators
are going to wwnd up with a lot of problens in this area
Wi th discrimnation conplaints if there's not sone
protection here, because it's going to be -- we feel it's
really going to be abused.

Conversely, in that sane area, if you're bringing
in an individual and he's comng into a higher rated job and
you have to put himinto a noise area, but that's only a
$7.00 an hour job, he works for that sane individual, so in
this shuffling neasure that the operator is attenpting
conpliance on, then the shuffling that he does, the mner is
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not going to suffer on this on the basis of wages.

Just to give an overview of steel workers, to give
an overvi ew of steel worker opinion here, on the proposed
Section 62.120 itself, where it |lays out the actual |evel
eighty-five dBA, the ninety PEL, the five dBA exchange rate,
and so forth, in -- 1 really don't in all honesty see the
agency noving back to the eighty-five even though the
scientific informati on supposedly is there. N OSH
recomends it and sonewhere down the line there's a | ot of
pressure fromthe industry to stay at that |evel and so
forth.

Steel workers, and as many of you m ght know ne
fromthe panel, |I'ma negotiator, nunber one, and with the
ninety dBA, if all else fails, we would sinply |ike the
agency to take a clear close |look at the two dBA error rate
that's used because this puts the individual up to a hundred
and thirty-two percent exposure, should have been pulled out
of there in six hours versus eight hours.

Just as easily, while we're tossing these nunbers
around, if the scientific evidence is there, there's a very
possibility that the PEL could be eighty-eight and in going
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on ahead and using the two dBA, the ninety -- it's cut off
at ninety before citation issues cone about and so forth.

If the five dBA exchange rate is maintained, and you're
usi ng eighty-eight as the PEL, eighty-three would becone the
actual level. |If you used a three, eighty-five would remain
the action |evel.

Be that as it may, the initiative -- the
initiation |level of eighty, you know, would stay in place,
but we sinply wanted to say this to the agency sinply for
sonme consideration. Serious consideration, let's put it
i ke that.

Al so, on 62.120(f), can't let it go by w thout
rai sing the issue again here, but on an operator exposure
eval uati on and enpl oyee notification, in the Steel Wrkers
opinion, this is a very liberal provision on nonitoring
program for the operator. They can be all over the board.
| doit nmy way, and I'mgoing to do it this way in copper,
and |'mgoing to do it that way in coal, and I'mgoing to do
it this way iniron ore, and it's all across the board.

There's got to be sonme continuity and sone
rationale to it when they show you the programand so forth
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that's understandable that it will be all over the board and
i nspectors will be having to deal with those. Wthout a
request for a total rewite and insisting that there be a
bench mark nonitoring programthat every mne operators --
you're going to have to follow it and you're going to have
to doit Athrough Z, and this is it, short of that rewite
and short of anything else in that area, we sinply feel that
when they do have a nonitoring programthat also clearly for
the m ner, and possibly the m ne operator, that when they
establish their systemfor nonitoring which is to
effectively evaluate each mner's noise exposure, it's under
quote, which is added to your current proposal, under nornal
operating conditions to which they are exposed.

You may not realize how specific that one |ine wuld be
as far as not being abused in a |lot of areas.

Al so, under that same provision where you're
stating that you'll give notification to a m ner about his
over exposure exceeding the action level, it's al so being
requested that, and even though it's referred to and we can
get to it or conme about it, we that -- being mners
representatives in the given mnes fromthe given
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international unions and so forth, we can eventually get the
information. But | think it would be easy enough if it's
purely stated that that information would be presented to
the mner and the mners' representative thenselves, if any
in an operation, and in then that m ner has soneone to talk
to, or vice versa, the mner's rep, if he has a question
about the given situation he can go back and talk to an

i ndi vi dual about what's going on here.

And within that record keeping retention we still
believe that that six nonths is too short a tinme. There is
a basis for this information to fall through the cracks that
the inspector nmay or may not ever see, and we don't think
that the twelve nonth period for the holding of records,
which we already know if the mner's there for thirty years,
the operator, if they're in operation for sixty years, that
record will still be laying there. [If not there, then in
the corporate office or sonewhere. So asking for twelve
mont hs out of that for the availability of that record for
the secretary and the mner, and the mners' representative
we don't believe is excessive.

On the issue of training under 62.130, to sinply
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|l eave it to -- on the basis of well, if you can fit it under
Part 48, you know, do so and if you get it approved by your
district manager, all well and good or whatever. A nunber
of us, including the panel and nmany out here in the
audi ence, and those that have left realize there really
isn't any roomunder Part 48 for this. And under Part --
demanding that it be under Part 48, or allowing it to be
under Part 48, many the sand, gravel, stone, other than
those that are very credible, in our opinion, operators,
wll sinply let training along with noise and the rest of it
continue to slide by as they have since | think 1981 or '82
on training issues under Part 48 at all.

So therefore, the Steel Wrkers are suggesting
t hat subparagraph (b) be included -- that |anguage be added
to that paragraph to where it would read that the type of
training required by this part, and that's notw t hstandi ng
30 CF.R Part 48, except in the application of new mners
training, that they would -- they shouldn't be giving this
for -- nunber one, for new mners training, but outside of
that, on an annual refresher, training shall be provided no
| ess than one hour and the initial noise training no |ess
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than thirty mnutes given at an annual retraining of a m ner
are those as a result of a detection of a STS.

In our opinion, it's really the only way that
training in regard to information on hearing is that it's
going to be comng -- people is going to have to be aware
that the standard is changed, certain things is changed, and
there's going to have to be sone initial training and m ners
shoul d be part and parcel of that, and to sinply to shuffle
it under Part 48 it's going to beconme lost. It should be
over and above Part 48, except for new mners training.

And again, within that sanme provisional records
relating to that should be twelve nonths, which we don't
bel i eve should be too nmuch to ask versus six nonths.

Provi sion or proposed Section 62.150 on
audi onetric test procedures, and that's paragraph D and
that's again in regard to the records. W'd like to see
twel ve nont hs versus six nonths.

Small mnes entity, to boil our position down to a
brief statenment on this that we sinply feel that the agency
shoul d not develop a snmall mne entity nunbers sinply for
t he purposes of the final rule here. That each and every
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m nes, because we see a lot of flexibility here and whet her
it's small, nmedium or large, we see a flexibility where
each one of those types of mi nes could conply.

On the issue of transfer of mners under preanble
di scussion at page 66359, and here until the close of the
record or whatever, the Steel Wirrkers are going to continue
to press for this particular issue. W don't agree with the
agency that it's too big or too conplex to adm ni ster and so
forth. W do believe that if a mner suffers ten dB or nore
on STS hearing and there should be i medi ate eval uation in
their area of work.

As to that suffrage of hearing loss, if it's --
shows it's permanent, or whatever. And when it's shown as
permanent that they | ook at that area and based on the type
of area they work in, if that causes a hazard to that m ner
to remain working in that area because of hazardous -- or
the |l ack of hearing and hazardous surroundi ng conditions,
whether it's rooftop or whatever the situation m ght be,
that then the mner or the m ne operator, you know, would
take up action for transfer matters and transfer rights and
related pay and everything el se that goes along with
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101(a)(7) of the Act.

If there's a dispute on that, we sinply would
contend that the mner then -- if the operator says you
know, | don't believe you, is it that hazardous in here, we
don't believe that that hearing loss is to that degree, or
what ever the situation m ght be, when it comes about the
situation there, we think the mners should have a right to
file the 105(c) conplaint on that basis and pursue it in
that avenue of a right to transfer and a right to retain the
pay.

Wth that, I'"'mgoing to cut the rest short. 1'd
i ke to thank the agency again for it's tenacity, again, in
hanging in here to the end of today's -- not only this one,
but the other hearings and so forth, and we appreciate and
we the mners and the other internationals await to | ook at
a very form dable rule.

MR. CUSTER  Thank you, M. Tuggl e.

MR, TUGE.E: Aw, cone on, sonebody ask sonet hing.

(Laughter.)

MR. TUGGELE: Thank you.

MR. CUSTER  The next schedul ed speaker is M ke
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Sprinker, International Chemi cals representative.

MR. SPRINKER  Good afternoon. |'m M chael
Sprinker, the Health and Safety Director of the
I nternational Chem cal Workers Union Council of the United
Food and Conmercial Wrkers Union, who we recently nerged
with. I'malso a certified industrial hygienist and in
addition to working for the Chem cal Wrkers have spent
sonething |like eight or nine years in industrial hygiene in
t he enforcenent section of one of the state OSHA pl ans and
did a |l ot of noise nmeasurenents.

The International Chem cal Wrkers Council on
behalf of it's five thousand plus mners in netal, non-netal
sector wel cones this opportunity to testify on this very
inportant initiative. W Dbelieve the changes in MSHA's
noi se standard are | ong overdue, and we al so believe MSHA
through this role could help ensure the long termhealth and
safety of our mners, as well as that of the other m ners
t hroughout the United States.

We al so seek to have a reasonabl e and adequately
protective standard which relies on current know edge in the
areas of noi se hazards, protection, and control. And while
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we support much of the proposed standard, we do strongly
believe that there are areas that need inprovenent in order
to neet the goals and requirenents of the Mne Safety Act.

We believe the real issue which concerns mners
and operations find federal rules difficult to follow but
truly desire to make work places safer and healthier is not
the length of the rule. | know we've all heard a | ot about
how | engt hy federal rules are, but how understandabl e the
rule is.

In other words, the Chem cal Wrkers strongly
bel i eve that MSHA and ot her agencies should not m stake
brevity for conprehensibility. This can |eave to |eaving
out issues of mgjor inportance and we ask that MSHA work to
ensure that rules are easily understandable, which the
agency appears to be trying to do here, but that the rules
al so include any and all necessary itens to ensure the best
protection possible for mners.

|"'mgoing to coment on a nunber of different
areas here. The first limtations on noi se exposure,
Section 62.120. Wiile we are supportive -- a few typos in
here - of MSHA's proposal to tie the exposure |imt to the
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length of the shift, we strongly believe that the agency
should follow the recommendati ons of ACA H, N OSH, several
branches of the U S. mlitary, and | SO standards and adopt
the three deci bel exchange rate, and as a nenber of those
groups, an eighty-five deci bel PEL for engineering and
adm ni strative controls.

Even at this level, MSHA itself estimates three
and one hundred mners are still estimated to be at risk of
hearing |l oss during the course of a working life. However,
this is nuch better than ei ghteen out of one hundred m ners
that are estimated to be at risk at ninety deci bels.

As ny col |l eagues fromthe M ne Wrkers, and the
Steel Workers, have noted here, technology can be and is
driven by regulation. Exanples exist in both MSHA and OSHA
regul ati ons, such as noise, vinachloride, |ead, and so on.
In fact a recent study showed that out of eight OSHA final
rul es, the econom c costs for conpliance were significantly
overestimated in seven cases. So MSHA nust show us that
econom ¢ costs of controls of engineering and adm nistrative
controls at eighty-five decibels TWA are not -- are truly
not feasible. And we haven't seen evidence of this in the

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

286

rul e.

In addition, MSHA notes in the proposed rule that
a significant | oss of hearing can nake mners nore
vul nerable to injuries fromconditions out of those mners
controls, which is roof and ground falls. Thus there is a
critical need for engineering controls as a first neans of
control

We do believe that the scientific evidence does
support the use of the eighty dB threshold for noise
measurenent and we're quite happy to see that in here. W
are concerned, however, that the use of dual protection may
provide a fal se sense of security, especially given the data
found by MSHA that indicates the very |ow |l evel of
protection provided by sone over-ear protectors. The
protection was found to range from somewhere around sSi X
deci bels to a negative one decibel. |In other words, sone
protectors m ght actually increase noi se dose to the worker

As far as operator exposure eval uation, we feel
this section is totally inadequate and woul d prove very
difficult to enforce. Even the OSHA rules for exposure
nmoni toring woul d be an inprovenent over the rule proposed
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here. An adequate rule would specify which m ners nust be
nmodi fied and actually what | nean, which mners, not
specifically, but in general, guidance as to how to nonitor.
You know, at |east the basis for such selection.

Periodic nonitoring nmust be specified or sone
operators will performno nonitoring. And if you don't
believe this, a review of recent cases before the Review
Comm ssion and before it's judges would indicate that sonme
operators believe that the dose nonitoring standard in
metal, non-netal does not require themto ever nonitor
exposures on their own.

We woul d prefer exposure evaluation at | east once
a year, even if no changes in noise |levels were thought to
have occurred. | no of no one who has calibrated hearing
whi ch can detect the hearing change in sound | evels from one
year to the next in the case where the change occurred
gradual | y.

Moni toring shoul d be repeated or exposures should
be re-evaluated. And again, re-evaluation of exposure does
not necessarily have to nmean full shift nonitoring, but
there has got to be a real basis for eval uating exposure.
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It should be re-eval uated when equi prent changes, when work
schedul es or duties change, when controls are observed to be
failing, when new noi se sources are introduced, and so on.
And of course, there's sonme logic to that too, if you're
bringing in things that are nuch quieter or people or
wor ki ng shorter shifts and so on, then you may have the
understanding that it's probably that eval uati ng exposures
have dropped.

W believe that MSHA can adopt an exposure
evaluation rule which will provide guidance to operators,

m ners, and their representatives and which is enforceable.
Wt hout such rules, unscrupul ous operators will shirk their
duties and place mners at increased risk.

Records regarding calibration nust be required as
well as the nore inportant issue, that calibration
procedures nust be followed. A requirenent should al so be
i ncluded that operators ensure that all controls are
eval uated at |east yearly for effectiveness, as well as to
determne if new feasi ble controls have been devel oped and
are avail abl e.

M ners and their representatives nust be given the
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right of access to all nonitoring results and to see what
nmonitoring i s being done, observe that nonitoring. They
must al so be given the right to speak to those perform ng
the nonitoring without fear of discrimnation. [In addition,
adm ni stration procedures nust not be changed w thout the
eval uation of the effect of those changes on exposures and
W t hout proper notice to mners and their representatives.

Wth Section 62.125 hearing protectors, the
sel ection of hearing protectors nust be for nore than one
type of nmuff and nore than one type of plug. All ears are
not the sanme. The hearing protector nore confortable to the
mner is nore likely to be used. Both commobn sense and
experience show us that. But as an aside here, | could
probably very easily pick out the nmuff and if | wanted ny
mners to use nmuffs, I'msure | could pick out plugs or
inserts which no one would ever select.

MSHA al so needs to determne howit will allow
m ners and operators to determ ne which protectors to
select. Many often think that the protector with the noise
reduction rating of NRR-31 is a thirty-one deci bel
reduction. This isn't true. OSHA gives actually several

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

290

types of reduction at different times, and generally
enpl oyers pick the so-called best one, naturally. NRR m nus
seven deci bels, which is actually tied to the weighted
period used in the eval uation.

More realistic is the NRR m nus seven deci bel s and
t hat whol e nunber, divided by two, which may, by OSHA s own
research, still overestimate the protectiveness of the
devices. Wthout any requirenent, mners wll be put at
ri sk by operators who unthinkingly do what is the sinplest.

As far as the training, Section 62.130, we agree
that training shouldn't be part of the Part 48 refresher
training as already too nuch is required in that training
for the time available. Mners, their representatives, and
operators -- and note here, | do say "operators" -- need to
be trained in all of the areas here listed in the rule, the
proposed rule, but also in other areas, which include the
function of engineering controls, the basics of noise
control technol ogy, and techni ques, and how to determ ne the
failure of controls.

This doesn't require making those trained in
acoustical engineers, but everyone needs to understand the
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basi cs behind noise control. The rules nust also specify
that the training nmust be effective, that is, conprehensible
to those trained. The true indication of training is not
having a nane on a list, which, you know, has it's own
i nportance, but whether or not the trainee can understand
and use the information when needed.

W' ve | unped our comrents from 62.140 to 62. 180
into one sort of massive group

Next, I'd like to sort of preface this section of
my comrents with a story about an audi onetric test provider
in the Northwest United States. It's actually roughly six
to eight years ago. This provider was alleged to have
"guaranteed" -- which it's not, in the contractual sense --
that it could reduce the nunber of standard threshold shifts
in the work place. This wasn't done through better
eval uations, better training, better use of engineering
controls, and so on, but allegedly through the manipul ation
of audionetric exanms. A good nunber of enployers were duped
by this provider and sonme may very well have cooperated with
t he provider by ignoring the obvious.

Anmong the charges | evel ed against this provider
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were that the physician or audiol ogi st reviewed the records
never did so. Tracings were not kept. Calibration records
were not kept or were falsified. Daily functional tests
weren't conducted, baselines were revised regularly, et
cetera, et cetera, et cetera.

OREG and OSHA, through the courts and the State
Attorney General's office sought and received an injunction
agai nst the provider. This was only possible after |engthy
i nvestigation foll owed by subpoena of records and enpl oyees.

The nore comon problemw th other providers that
sonetimes occurred with in-house audionetric fol ks was the
revi sion of baselines, which here | believe MSHA calls
suppl enent al baselines. Follow ng any annual audionetric
exam t hat showed an increase in hearing loss, this was a
wonderful way to docunent hearing | oss wthout addressing
the causes. And in that case, sone of that was done through
i gnorance and sone of it was done through, again, sone
unscrupul ous fol ks.

And what's the lesson for MSHA in that? There are
audi onetric test providers who will do anything for noney,

i ncluding sacrificing the hearing of mners. Wat can be
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done to help prevent this? W've got several suggestions
here. W believe that MSHA should not, as a part of the
rule, rarely if ever could a shift be classified as
permanent after only twelve nonths. Audiol ogists and others
who revi se baselines for given workers on a regul ar basis
are suspect, at best.

MSHA shoul d retain the right to sanction providers
that are determ ned to be fraudul ent and should maintain a
list of such providers. This list should be provided on a
regul ar basis for both operators for posting and use. That
doesn't nean to use them but to use themin terns of not to
use, and also to mners' representatives. Operators should
not be allowed to use such providers. |f fraudul ent
audi onetri c exans have been provided to mners, the
operators should be held responsible for re-testing and
notification as well as ensuring that the baseline for the
annual test is properly adjusted.

But the operation should also ensure that the
mners and their representatives are infornmed of the
problem In this case, it may be because, you know, the
operator may have to go back against the conpany that
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initially provided the fraudul ent exanms to recoup their
| osses. W have no problenms with that.

| f enpl oyers believe that audionetric exans are
questionabl e, they should have a requirenent to report such
concerns to MSHA for investigation. And here, we nean
i nvestigation of the possibly fraudul ent exam ners.

Wil e these may seem a burden on enpl oyers, we
believe they are necessary to ensure good testing is
provided to mners. W believe this is in the interest of
the operators as these or simlar requirenents are needed to
ensure good service for the noney they pay.

The I CWJC agrees with NI OSH and ot her commenters
t hat presbycusis should not be used in determ ning whether a
standard threshold shift has occurred. The nunbers on the
tables are nerely a nean difference in hearing levels with
age and should not be applied to all exposed workers. To
al | ow presbycusis woul d ensure that nore exposed workers
devel op "l egal" hearing | oss needl essly.

In addition, sone references state that the
i nci dence of presbycusis is higher in white males than in
wonen or African Americans. |In fact, one reference is
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preventing occupational disease and injury by Weks, Levy,
and Wagner. Adopting these reductions in hearing |levels
woul d in addition to penalizing individuals would penalize
our African Anerican nenbers as a group to an even greater
degr ee.

Operators should al so know t hat annual exans
shoul d be done during the work shift in order to catch
tenporary shifts and intervene before they becone permanent
STS's. This also brings up the concern that the rule should
state that the purpose is to allow intervention before
shifts do becone permanent. And | think in some ways, with
t he needed | ength of audionetric exans, people may get the
idea that, hey, this is howw're really going to deal with
the problem But, you know, | think it needs to be nade
clear that you are trying to intervene.

As far as Section 62.190, notification results and
reporting requirenents, we believe that all hearing | osses
whi ch neet the definition of reportable should be reported
W thout reference or w thout substraction or w thout
reference to the work-rel at edness determ nation. The
operator, you know, in fairness should be allowed to submt
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the audi ologist's or physician's determ nation for MSHA to
consider. This, we believe, would help prevent fraudul ent
eval uations, protecting both m ners and enpl oyers.

Wth 62.200, access to records, we believe that
upon request by a mner's representative, at the very | east,
copies of audionetric exans with true personal identifiers
renmoved should be provided to the representative as well as
the summary of audionetric results. That is w thout them
having to get a release fromthe individual worker because
you're not getting the identification. This would not limt
in any way the right of the mner to have his or her records
rel eased upon request to the mner's representative or
anyone el se he or she chooses.

The m ners' representatives and the mners shoul d
al so have access to all exposure nonitoring records, records
of control neasures considered, adm nistrative contro
met hods, and so on. W see no defensible reason to limt
the access of mners or their representatives to the records
whi ch are needed to protect mners.

We al so believe that mners' records should be
retained for the mners' working lives, plus a significant
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period of tinme thereafter. Sort of an aside here, we rarely
see enployers with any problemin retaining records of
discipline for the entire life of the workers on-site so
we're not quite sure why noi se records and such are so
difficult to retain.

As far as transfer records, there may be one
slight flaw here and it may be covered el sewhere in other
MSHA rules. W believe the rules require operators, when
t hey cease business and there is no successor operator, to
send all relevant records to the mners who are or were
covered under the rule.

In addition, notice of transfer of records should
be sent to the relevant mner's representative,

I nternational Union, MSHA, NIOSH, along with the list of the
names and addresses of the mners who were transferred. This
m ght hel p prevent needed nedi cal records from di sappearing
off the face of the earth. It nmay al so save the burden of
shi ppi ng massi ve anounts of records to several different

pl aces, too.

O her issues, we believe alternating audionetric
exans, follow ups, and so on should be done at the tinme of
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regul ar work shifts to the extent nedically indicated if
possi bl e, and no mner shall suffer |oss of wages or
benefits during such training exans, and so on.

We al so believe, like the Steel Wrkers, that if
it's necessary to transfer a mner to a quieter work area,
the mner shall suffer no loss in wages or benefits. Mners
nmust al so have the right to file discrimnation conplaints
to the agency if the m ner believes he or she was inproperly
transferred or has suffered any econom c | oss.

As far as this question of the definition of smal
operators, we believe MSHA should at |east retain it's
current definition. Five hundred enpl oyees to us
constitutes a major enployer with access to significant
econom c resources. | think there's also been concern --
|"mnot sure if it's all been worked out as far what the | aw
actually nmeant -- as to whether that's five hundred at any
given location or five hundred corporate-wide. If that was
the case, nost of our mning operations except a very few
woul d end up "being snmall operators” even though they are
maj or multi-nationals with -- | don't want to say a | ock on
the market, but a significant, significant share of the
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mar ket .

To conclude, while we believe that MSHA has
attenpted to draft a rule which could protect mners to a
| arge degree, we do not find it acceptable the risk of
ei ghteen out of one hundred mners suffering hearing | oss.
While the argunent is that hearing protectors will reduce
that rate of risk, we believe that MSHA needs to provide
evi dence that eighty-five decibels with a three deci bel
exchange rate is not economcally feasible.

In addition, while our coments, | guess if they
wer e adopted, m ght cause sonme consternation in OVB, we
don't believe those in the office are at any risk of
occupational hearing |loss. They should put thenselves in
our nmenbers' shoes before they advocate | ess protection than
is econom cally feasible.

So I'd like to thank you for your attention and
your consideration of these.

MR. CUSTER  Thank you, M. Sprinker.

MR. SPRINKER:. Ch, one thing that | just happened
to see that | scratched a note on was the issue of solvents.
| know that MSHA did address that in there, and maybe at
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this point that the hearing conservation program the

audi onetric exans may be one way to help determ ne potenti al
| osses. But | think MSHA may need to consider this when
there's nore data available in this area. |It's very hard to
quantify the effects of skin exposure and as well as the
effects of airborne exposure, and so on. But | think it is
an area where MSHA needs to continue to investigate and
consi der rule making when the evidence is there. Thank you.

MR. CUSTER  Thank you, sir. Qur next schedul ed
speaker is M. Klaus Leiders from New Engl and Stone.

MR. LEIDERS: Thank you, M. Custer, but |
consider ny little speech as rather unschedul ed because |'m
not only working for New England Stone, | also -- |I'mhere
on behalf of the National Building Quarry Ganite
Association and we at this tinme do not have our official
statenent ready yet. It's one of the reasons why | was
her e.

And for the background of it, New Engl and Stone,
we are not an aggregate conpany. What we do is we nake
di nensi on stone, which is -- you can see this on the
governnment al buildings in Washi ngton, you can see it
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everywhere el se. W nake tiles and what have you. And our
industry is regulated by both OSHA and MSHA whi ch neans --

MR. CUSTER Let me just interrupt you and ask you
to spell your name for the court reporter.

MR. LEIDERS:. Oh, of course, I'msorry, | was just
doi ng sonething | shouldn't have. M last nane is spelled
L-E-1-DE-R-S. It's very sinple. GCkay, don't forget the
line here. | would spare you with all the concerns that we
have on the adm nistrative parts of the proposed
regul ations. | believe that nost of the previous speakers
have al ready done an outstanding job on that, especially on
t he nedical part of it.

My concern, and this wll be the only issue I wll
focus on, is the technological part of it and that |eads
straight to the engineering controls. Qur industry is by
technol ogy and by tradition is probably one of the noisiest,
ri ght behind the Navy when you are on an airplane carrier.
The reason i s understandable, we have only five tools in our
industry. That's the air burner, that's the dianond wre
saw, the water jet, the drills. Those are all hamer
drills, nost of themair driven, sone of them hydraulic
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driven, it depends on which supplies you have. And those
are |loaders. That's all we need. Five tools.

Expl osions | don't consider this as a tool because
that's part of the whole process, and in our industry we do
not -- well, we try not to crack the stones so we do not use
a lot of explosives in conparison to the aggregate of what a
| ot of this industry does.

So an air burner as it was used to run -- and |I'm
sure that M. Custer knows it -- it used to run around one
hundred twenty decibels. By the years, we have been able to
reduce that noise to maybe about one hundred and ten, one
hundred and ei ght decibels. But that's where the limt is
of this technology. Now you probably have this concerns,
say oh, God, this |oud technology, why do they use that? It
is essential.

And that is just the geophysical reason why we
have to have it. Ganite, it's a plutonic that conmes down
fromway down from Mother Earth, it's under pressure. You
cannot just go down there and cut it with a saw. It
squeezes shut. And probably |lots of people can inagine, but
stone can breath. It expands when you rel ease this pressure
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and then channels get shut.

Ckay, just this as a very brief background on this
m ssion. W have tried to quiet it down. W are limt of
this. If this wuuld, this eighty-five decimal limtation
woul d conme into effect, we would | ose one of our nost
essential tools. W have tried to replace this tool with
what we call a water-jet. [It's nothing but a high pressure,
sixty thousand PSI, high pressure application of water to
stone and as you know the old saying, constant drip cuts the
stone. And that's what we do, but we do it in very short
periods rather than thousands of years.

And this machine at this tinme because of the
t echnol ogy al so cannot go bel ow one hundred and ten
deci bels. That's sonething you need to understand. That's
a very high pitched sound. It goes -- it starts right
around si x thousand kil ohertz and goes up to about what the
human ear can hear.

Another thing is our drilling. W have tried
di fferent technol ogies and all these technol ogi es cannot be
reduced bel ow ninety-five decibels at the source. And
ni nety-five decibels is a bad conprom se for the industry
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because that neans that you reduce the performance of the
machi nes to right around fifty percent and | nean, |'m
pretty much sure that you understand that this is also very
difficult for the industry to work with a fifty percent
performance. [It's not profitable.

However, we are not whining that we can't do this
and we can't do that. That's not the reason that |
mentioned that. | just want you to understand that we are a
very noi sy industry, but we do sonething about it. And that
is, we have strict -- actually, | speak for our own conpany.
W have a very strict policy when it cones to hearing

protection. A mner works in the underburner and doesn't

have earplugs plus a muff on would first be -- 1ook here,
for this and this reason, you have to do it. |If he doesn't
do it the second tine, he gets the warning, verbal. And

then it's on to disciplinary actions taken.

And | do believe that in the proposed regul ati ons
are they are you really nust -- not should -- nust take in
consi deration that hearing protection is the only way for
our industry at this stage -- I"'mnot talking in ten years -
- but for surely it's predictable that wthin ten years
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there will be new replacenment for the current technol ogy.

At this stage, we cannot. The only thing we can do for our
workers is giving themhearing protection with earplugs, ear
muf fs, or whatever is available, and that so far -- that's
sonething that | wanted to address to you tonight,
unschedul ed.

And one correction | need to make, | heard it
frequently fromthe representatives of the unions and | feel
that | have to address the panel that the statenment that has
been made about the roof falls are false in the coal m nes,
that that is a correction to be nade. They are saying that
t hey cannot wear earplugs because they cannot hear the stone
fall. 1t's just the opposite.

|"ve been working in coal mnes for fifteen years.
|"ve been in roof falls and |I've never been hurt. You know
why? | wore the earplugs. At the noise |evel you have in
the coal mnes, you cannot hear the sound of the stone
com ng down unl ess you have earplugs on for a sinple reason
The sound | evel of the stone com ng down sounds -- oh,
what's the right word for it? -- the sound itself is like
the creaking and cracking in the fireplace. That's al
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there is. That's all the warning a m ner gets.

| f you have a coal m ner and you don't have
earplugs on, you cannot hear it. That's a technical fact
and I"'ma little bit -- as a coal mner -- I'ma little bit
enbarrassed that the union cane up with that lie tonight.

And that says an old coal mner. GCkay? Thank you for your

attention. | can wait if you have any questions.
MR. CUSTER: Danke, Kl aus.
MR LEIDERS: HymP
MR. CUSTER:  Danke.
MR. LEI DERS: Danke schon.

MR. CUSTER  That exhausts the list of speakers
who we had either signed up ahead of tine or cone in |later
and have gotten on the list. |Is there anyone in the
audi ence that wi shes to nake a statenent at this point? W
still have one mnute to go until the official closing tine,
but we will stay if anyone wi shes to nake a statenent.

Okay. Thank you very much for your participation
and attendance today and with that, this hearing is
adj our ned.

(Wher eupon, at 5:00 p.m, the hearing was

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

adj our ned.)
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11

Il

Heritage Reporting Corporation
(202) 628-4888



10

11

12

13

14

15

16

17

18

19

20

21

308

CERTI FI CATE

CASE NANME: MSHA Public Hearing
DATE: May 30, 1997
LOCATI ON: Washi ngton, D.C.

|, Catherine S. Crunp, do hereby certify that the
foregoi ng pages represents a true and correct transcription
of the events which transpired at the same tine and pl ace as

set out in the caption, to the best of ny ability.

CATHERI NE S. CRUWP

Certified Court Reporter

HERI TAGE REPORTI NG CORPORATI ON
1220 L Street

Washi ngton, D.C. 20005

(202) 628-4888

Heritage Reporting Corporation
(202) 628-4888



309

Heritage Reporting Corporation
(202) 628-4888



