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W MINING,LLC 
A e e 

November 23,2005 

Atm: RIN 1219-AB41 
Mine Safety & Health Administration 
Office of Standards, Regulations, and Variances 
l I00 Wilson Blvd., Room 2350 
Arlington, VA 22209-3939 

RE: Regulation Identification Number 1219-AB41 

Ladies and Gentlemen: 

The following comprises the written comments fiom Oxbow Mining, LLC ("OMLLC") 
brought forth by proposed rulemaking RIN 1219-AB41 regarding Use of or Impairment 
From Alchol and Other Drugs on Mine Property. 

OMLLC vigorously opposes a Mine Safety and Health Administration regulatory 
approach to the use and abuse of alcohol and other drugs as detailed in the following 
rationale: 

OMLLC recognizes that improper drug use and alcohol use present safety hazards in any 
workplace, especially those which are safety-sensitive. It is OMLLC's contention that 
the most viable option to eliminate the use of or impairment from alcohol and other drugs 
on mine property is for each operator to take independent ownership of the issue and 
manage drug and alcohol abuse to optimize safe and efficient operations. 

In the proposed rulemaking, the final paragraph of section III states: "Many miners, 
~articularly those working in small mines are not likelv to have access to these 
programs." Drug and alcohol testing technology has ahvanced to provide means by 
which testing can be administered expediently, independently, and at relatively low cost. 

OMI-LC recognizes the need to include a Drug and Alcohol Policy as an integral element 
of the way we commit to do good business. This policy encompasses OMLLC's ahility 
and commitment to conduct drug and alcohol testing f i r  pre-e&loyment, reasonable ' 
suspicion, post accident, random, and follow-up testing. 

Legally sound and sensible policy language is widely available at little to no cost. 
Likewise, legally sound testing devices are widely available at a cost of about $15 per test 
kit. While urinalysis is still the most common testing method, other acceptable means are 
widely available (e.g. saliva and hair sample analysis). 

OMLLC's sectional responses follow the outline provided in the proposed rulemaking: 
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A. Nature, Extent, and Impact ofthe Problem 

Al. Based on experience and knowledge of the industry, the substances that are 
probably most prevalent are THC and methamphetamines. Since October, 2003 , 
OMLLC has experienced 3.6% positive screening results. In each positive screening 
result, the prohibited substance was THC (marijuana). 

A2. Based on experience and knowledge of the industry, the use or misuse of alcohol 
or other drugs in the mining workplace is present, but screening results indicate a 
relatively low proportion of users. Additionally, the substance generating 3.6% positive 
results is a substance that is known to metabolize very slowly out of the body. While it is 
the opinion of the author of this letter that those testing positive for THC were 
not impaired at the time the test samples were take5 THC was detectible above a legally- 
accepted cutoff level; therefore, the persons tested out of compliance with our policy. 

A3. While the information in A2 would indicate that drug use and abuse is not 
statistically widespread, any drug- and alcohol-related risks to miners' safety is 
compelling for us to independently and without regulatory intervention maintain an 
effective alcohol and substance abuse policy. 

A4. In the last five years, two relatively minor accidents occurred in which the injured 
tested positive for illegal drugs; THC in both cases. It was not thought at the time of the 
incidents that the persons were displaying behavior that would lead one to think they 
were impaired. THC is known to have a relatively short-term physio-psychological 
effect, yet metabolize slowly from the body. In both cases, the injured were terminated 
fiom OMLLC employment. 

B. Prohibited Subsfances and Impaired Miners 

B1. A standard regarding drug and alcohol abuse should not be established for coal 
mines. Most would agree any standard in this regard should be zero. Legally sound drug 
screening methodologies include "cutoff levels" for detectable prohibited substances. 

B2. Prohibited substances should include alcohol, illegal or controlled drugs, and the 
illegal use of legal drugs. 

B3. Because every person will be psycho-physiologicaliy affected uniquely by a given 
substance, impairment is vague, difficult to determine, and nearly impossible to 
substantiate legally. The standard and legally accepted methodology for substance 
screening is the detectable presence of a substance that is above an established cutoff 
level, which for most substances is expressed as "nanograms per milliliter". 
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B4. An effective independently administered, legally defensible drug and alcohol 
policy should be maintained to provide suitable latitude for an operator to act as it deems 
appropriate in the interest of safe and efficient business operations. In the event a miner 
reports to work and is behaving as though impaired, that miner should be tested on the 
basis of reasanable suspicion. The operator should have the latitude, without regulatory 
intervention, to act as it deems appropriate regardless of the test results (bearing in mind 
the miner in this instance exhibited behaviors suggesting impairment). 

B5. Employees who are utilizing legally and properly prescribed drugs that may cause 
impairment are required to self-report such that a conscious and proper decision may be 
made as to whether that individual should be allowed to work, and in what capacity, 
while taking such medication. 

C. Training 

C1. Drug and Alcohol Abuse training should not be a regulatory issue; therefore 
training should not be part of the regulation. Should the Mine Safety & Health 
Administration prepare and make available training and educational materials regarding 
alcohol and substance abuse, such materials would quite probably be helpful. 

C2. While Drug and Alcohol Abuse training should not be a regulatory issue, we 
currently have in our curricula a plan to educate all exempt personnel at our mine site and 
potentially work that education throughout the workforce. 

C3. While Drug and Alcohol Abuse training should not be a regulatory issue, 
educational materials should be comprehensive and delineate suspect behavior patterns, 
methods and signs of use, and psycho-physiological effects of impaired persons. This 
education should be coupled with training on how to approach a miner who, by fisher 
behavior, draws reasonable suspicion that helshe may be under the influence of alcohol or 
drugs. 

C4. We currently have substance abuse training in our proposed curricula for exempt 
personnel as discussed in C2. 

D. Inquiries Following Accidents 

Dl. 30 CFR 50.1 1 should not be revised to address alcohol and other drug use 
inquiries by mine operators during accident investigations because drug and alcohol 
abuse should not be an MSHA regulatory issue. Any suitable drug and alcohol policy 
should include a post-accident drug-screening requirement, as does OMLLC's policy. 

D2. Analytical drug screening and inquiries regarding any unusual behavior should be 
made after maw accidents, and in some cases before accidents at the independent 
discretion of the operator. . 

" 
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D3. In most cases, the degree of accident or injury that would trigger an independent 
inquiry would be at the discretion of the operator. At OMLLC, the degree of such a 
trigger is generally but not limited to a medical reportable incident, a lost time accident, 
or equipment damage of 5200 or more in value. OMLLC does not require regulation to 
ensure this happens. Operators should have the independent discretion to determine what 
levels of inquiry are appropriate for safe and efficient business operations. 

D4. Operators should independently and without regulation perform inquiries as 
necessary for safe and efficient business operations. In general, management and safety 
departments would collect inquiry information and utilize/disseminate it as appropriate in 
the interest of safe and efficient business operations. 

D5. An effective independently administered, legally defensible drug and alcohol 
policy should be maintained to provide suitable latitude for an operator to act as it deems 
appropriate and in the interest of safe and efficient business operations. In the event a 
miner reports to work and is behaving as though impaired, that miner should be tested on 
the basis of reasonable suspicion. The operator should have the latitude to act as it deems 
appropriate regardless of &e test results hearing in mind that alcohol or other drugs were 
a contributing factor or cause of the accident). 

E Drug-Free Workplace Programs 

El.  A copy of the OMLLC Drug and Alcohol Policy is enclosed. 

E2a Verbal and visual indicators existed that instances of drug abuse may be 
occurring. Drug and alcohol usage, no matter how prevalent, would only serve to make 
dangerous an environment that is already hazardous. 

E2b. See attached policy. 

E2c. The most critical element of OMLLC's drug and alcohol policy is that OMLLC 
possesses the latitude to administer the policy without government intervention in the 
interest of safe and efficient mine operations. 

E2d. Improvements at OMLLC may not necessarily be correlated with the existence of 
a drug and alcohol policy. Statistically only a small percentage of employees have tested 
wsitive for a urohibited substance. Perhaps coincidentally, OMLLC's safety 
performance continues to improve since the inception of its drug and alcohol policy. 

E2e. Requested data is difficult to supply. The 3.6% positive drug screen results 
suggest that drug usage at OMLLC is not widespread, and that drug users are a 
substantial minority. 
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E2f. OMLLC's program was initiated and is maintained without regulatory 
intervention and without issue. 

E2g. Actions taken in response to situations in which the OMLLC drug and alcohol 
policy has been violated provide suitable latitude for proper decision making and are 
included in the enclosed policy. 

E3. OMLLC did not have a drug and alcohol policy prior to the current policy, which 
was independently and without regulatory intervention put into place. 

E4. Drug and alcohol education is in the planned curricula for all exempt personnel at 
OMLLC. 

ES. OMLLC has an EAP. Use of the EAP is strictly confidential; therefore detailed 
statistical information is not available. It is suspected that, while OMLLC offers EAP 
services, the services are not widely sought for drug and alcohol abuse issues. 

F. Costs and Benefits 

F1. Costs for efforts to reduce or eliminate drugs or alcohol from the workplace are 
not substantive. The cost to develop OMLLC's drug and alcohol policy can be expressed 
in approximately five (5) man days. The cost to research and develop testing processes, 
procedures and devices can be expressed in approximately 3 man days. With the method 
used by OMLLC, the initial (immunoassay) screening costs approximately $15 each. In 
the event a confiiation (gas chromatography/mass spectrometry) screen is required, the 
cost is approximately $50. The labor cost to conduct the screening is nominal. 

F2a. Costs associated with a drug-free workplace are nominal. The bulk of the time, 
effort and money associated with such a program are attributable to policy development, 
and implementation (policy distribution and conducting tests). Training is an ongoing 
effort and difficult to quantify. 

F2b. Costs associated with a drug-& workplace would not be borne 
disproportionately by small mines. Sample language is widely available and requires 
nominal adjustment to suit individual operations. Many options exist regarding 
acceptable screening devices, some more costly than others but in general inexpensive. 
Such decisions should be made independently and without regulatory intervention. 
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F3. Benefits derived from OMLCC's efforts to reduce or eliminate alcohol and drugs 
from the workplace are difficult to quantify. Workers' compensation costs and the NFDL 
incidence rates are demonstrably lower since the implementing the drug and alcohol 
policy, however, other indicators (absenteeism, morale, turnover) do not readily lend 
toward any such conclusion. OMLLC's compelling interest in developing and 
implementing its drug and alcohol policy is to optimize safe and efficient business 
operations. 

In summary, OMLLC is in favor of maintaining its drug and alcohol policy 
independently and without regulatory intervention. It is believed government 
intervention is the method favored primarily by represented organizations that otherwise 
may be under-powered to independently implement and maintain effective drug and 
alcohol policies without regulatory intervention. Regardless of whether this is true, the 
burden of regulatory intervention should not be shifted to operators who do not need it to 
funetion in the best interests of safe and efficient business operations. 

A further item of express concern regards liability. OMLLC is not in favor of employer 
liability in the event a worker, especially one who is involved in an accident, tests 
positive for alcohol or a controlled substance. Any liability should rest strictly on the 
offending individua!(s). The rationale for this position is two-fold. (1) individuals 
abusing drugs andlor alcohol do so independently and against the best interests of safe 
and efficient production of the operator, and (2) persons who abuse drugs and alcohol can 
be difficult to detect. An employer should not be held liable in the event an individual 
tests positive for the detectable presence of a prohibited substance when suspicious 
behaviors are absent (the individual ddes not seem to be imprrired). As stated previously, 
existing technology can detect thepresence of a substance, but not when the substance 
was utilized, nor the degree of impairment elicited by it. 

As previously expressed, OMLLC vigorously opposes a Mine Safety and Health 
Administration regulatory approach to the use and abuse of alcohol and drugs. F i y ,  
we note that drug and alcohol regulations are already addressed and enforced by national, 
state, and local law. Law enforcement agencies, including the DEA, FBI, CIA, ATF, 
state and local, exist and are challenged with the enforcement of said laws, including coal 
mining communities. M i n g  companies should utilize drug and alcohol abuse programs 
and, more importantly, participate proactively against drug and alcohol in local 
communities where present and future miners live. 

0 W MINING, U C  
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Because of the inherent dangers present in all mining environments, OMLLC urges the 
Mine Safety and Health Administration to focus on non-remlatorv approaches to 
address the risks and hazards to miner safety from the use or impairment from alcohol 
and other drugs. 

Sincerely, 

ecutive Vice President 

Enclosures (2) 
a. MSHA Proposed Rulemaking 
b. OMLLC Drug and Alcohol Policy 
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Oxbow Mining, LLC 

DRUG AND ALCOHOL POLICY 

. Purpose 

Oxbow Mining, LLC "OMLLC" is committed to a safe, healthy, and productive 
work environment for all employees free from the effects of substance abuse. 
Abuse of alcohol, drugs, and controlled substances impairs employee judgment, 
resulting in increased safety risks, injuries, and faulty decision-making. 

d. Scope 

This policy applies to all employees and requires each employee to acknowledge 
same by hidher signature. This policy, describing in detail what substances will 
be tested for and under what conditions employees will be tested is posted and 
also available to all employees requesting a copy. 

111. Statement of Policy 

To ensure a safe and productive work environment OMLLC prohibits the use, 
sale, dispensation, manufacture, distribution or possession of alcohol, drugs, 
controlled substances, or drug paraphernalia on any company premises or 
worksites. This prohibition includes company owned vehicles, or personal 
vehicles being used for company business or parked on company property. 

No employee shall report to work or be at work with alcohol or with any 
detectable amount of prohibited drugs in the employee's system. (A detectable 
amount refers to the standards generally used in workplace drug & alcohol 
testing). 

Employee shall, when drugs are prescribed by a medical professional, inquire of 
the prescribing professional whether the drug prescribed has any side effects 
which may impair the employee's ability to safely perform the employee's job 
duties. If the answer from the medical professional is yes, the employee shall 
obtain a statement from the medical professional indicating any work restrictions 
and their duration. The employee shall present that statement to his or her 
supervisor prior to going on duty. 
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Illegduse of drugs off duty and off company premises or work sites is not 
acceptable. It can affect on-the-job performance and the confidence of the public, 
and our customers in the company's ability to meet its responsibilities. 

Any violation of this policy will result in disciplinary action up to and 
including termination. 

IV. Employee and Applicant Drug and Alcohol Testing 

To promote a safe and productive workplace, OMLLC will conduct the following 
types of DrugIAlcohol test for all employees: 

A. Pre-employment 
B. Reasonable Suspicion 
C. Random 
D. Post-accident 
E. Return-to-Duty/Follow-up Testing 

V. Categories of Employee Substance Testing 

Pre-employment Testing: 

1. All persons seeking employment with OMLLC shall undergo post- 
offer, pre-employment drug testing. Applicants will be informed 
that, a s  a condition of employment, they must pass a drug- 
screening test to the satisfaction of OMLLC management. 

2. Applicants who test positive will be notified that they have not met 
the standards for employment and of their right to request a re-test 
of the urine sample tbatcan be reviewed by a medicai review 
officer. 

B. Reasonable Suspicion Testing: 

An employee will be asked to submit to tests for alcohol and/or illegal 
drugs when the employee is reasonably suspected of being impaired in the 
performance of his or her job. 

1. Reasonable suspicion testing may result from one of the following 
examples, but is not limited to the following: 

?. Specific, personal and articulable observations concerning 
the appearance, behavior, speech or performance of the 
employee; or 

9/18/2003 9:05 AM Page 2 of 8 
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Violation of a safety rule, or other unsafe work incident 
which, after further investigation of the employee's 
behavior, leads the supervisor(s) /manager(s) to believe that 
the employee's functioning is impaired; or 

Other physical, circumstantial, or contemporaneous 
indicators of impairment. 

2. When a supervisor/manager has reasonable suspicion to request 
testing, the supe~isor/manager will arrange to transport the 
employee to the collection site, and will arrange for the employee's 
transport home. 

3 .  The employee will continue in a paid status pending the receipt of 
drug testing results by OMLLC. In the event of a confirmed 
positive result, employment may terminate as of the generation of 
the sample testing positive. 

Random Testing: 

Except on those work sites prohibited by state or local statute or 
ordinances, all employees will be subject to controlled substance 
and alcohol testing at any time on a random basis, as a term and 
condition of continuing employment. 

Random testing will be spread reasonably throughout the year and will be 
unaunounced to ensure that no employee receives advanced knowledge of 
the time of testing. All employees will have an equal chance of being 
selected each time a random selection is made. 

D. Post Accident Testing: 

An employee must submit to a drug a d o r  alcohol test after an on the job 
accident. 

1. An accident for purposes of this policy is dehed as an incident or 
occurrence in which: 

(a) a person dies or requires medical treatment or 

(b) property damage is estimated at greater than $1 00 or 

(c) it involves use of a Company vehicle or 

(d) it involves an employee in a personal vehicle accident who as a 
regular condition of hisher employment is required to drive anon- 
company vehicle. 

9/18/2003 9:05 AM Page 3 of 8 
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2. An employee who is involved in an accident must immediately 
report the accident to his or her supervisor/manger. 

3. Whenever a supervisorlmanager observes or is notified of an 
I 

initiate drug and alcohol testing. The supervisorlmanager will 
order the employee to submit to a urine andlor breath test. The 
supervisor/manager will arrange to transport the employee to the 
collection site and will arrange for the employee's transport home. 

4. The employee will continue in a paid status pending the receipt of 
drug testing results by OMLLC. In the event of a confirmed 
positive result, employment may terminate as o f  the generation of 
the sample testing positive. 

Re- to Duty/Follow-up Testing 

If the company elects to allow an employee to return to work following a 
positive test result, it is mandatory that the employee must first pass a drug 
test and subsequently submit to a program of unannounced testing for a 
period of not more that twelve (12) months from the date of return to duty. 

VI. The kinds of substances tested for will include the following substances or 
their metabolites: 

A. Marijuana 
B. Cocaine 
C. Opiates 
D. Metharnphetamines 
E. Arnphe.tamines 
F. Alcohol 

W. Inspection and Searches 

The company may conduct unannounced inspection for violations of this policy in 
the workplace, worksites, or company premises. This includes lunchboxes, 
baskets, personal vehicles, etc. Employees are expected to cooperate in any 
inspection; failure to cooperate may result in disciplinary action including 
termination of employment. 

Vm. Voluntary Treatment 

The Company supports sound treatment efforts. Whenever practical, the 
Company will assist employees in overcoming drug, alcohol, and other problems 
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which may affect employee job performance, as long as this policy has not 
already been violated. 

If an employee seeks treatment for drug or alcohol use, the employee may be 
eligible to go into a drug andlor alcohol treatment program either through 
OMLLC medical insurance program or at his or her own expense. 

If the employee elects to enter an appropriate treatment program, the employee 
may be placed on unpaid status, but will be required to use any accrued vacation 
time and sick leave while participating in the evaluation and treatment program, 
so long as the employee is complying with the conditions of treatment. OMLLC 
will have the right to require verification from the health care provida for a 
release to work andlor verification of treatment as covered in the company's 
medical leave policies. More information regarding availability of treatment 
resources and possible insurance coverage for treatment services is available from 
the Human Resources Department. 

The drug screen analysis is generally accomplished through urinalysis testing, 
though other body substances may be utilized as determined by OMLLC. 
Alcohol testing may be through breath testing. Samples will be collected in a 
sanitary environment designed to maximize employee's privacy while minimizing 
the possibility of sample tampering. If there is a positive drug and/or alcohol 
result on the initial screening test, the laboratory or blood alcohol technician will 
automatically do a second test to confirm the results. The second drug test will be 
performed using gas chromatography/mass spectrometry or other scientifically 
accepted method. A positive breath alcohol test will be confirmed by a second 
breath test. 

All positive initial drug test results are c o n f i e d  by a government-certified 
outside laboratory. All government-certified outside laboratories strictly follow 
chain of custody guidelines to ensure the integrity of the testing process. The 
company shall use a Medical Review Officer (MRO) who will receive the 
laboratory results of the testing procedure. The MRO shall be a licensed 
physician and have knowledge of substance abuse disorders and the appropriate 
medical training to evaluate positive results, medical histories, and any other 
relevant biomedical information. The MRO shall review all medical records 
made available by the tested individual when a coIlfirmed positive test could have 
resulted from legally prescribed medication. 

If the results of the initial test are negative, additional tests on the specimen may 
or may not be performed at the discretion of OMLLC management. 

If the results of the initial test are positive, that is, if the results exceed the 
permitted levels for any of the five drugs tested or if the blood alcohol test comes 
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back positive, a second confirmatory test shall be performed. The employee is 
prohibited fiom performing any duties if the initial test is positive, and while the 
confirmatory testing is being performed. Only specimens that are coniirmed 
positive on the second (confirmatory) test are reported positive to the MRO for 
review and analysis. The MRO will contact the employee personally, in the case 
of a positive test result. The MRO has the responsibility of reporting to OMLLC 
whether the test results are positive or negative. 

An applicant or employee who does not pass a drug test may request that the 
original sample be analyzed again at the individual's expense by a government 
certified laboratory. All requests for an independent analysis must be made in 
writing within 72 hours of notification of a confirmed positive test result. In the 
event the drug andlor alcohol test results are not achieved due to a diluted sample, 
the applicant will be required to re-test. 

Each applicant or employee will have an opportunity to discuss the drug and/or 
alcohol test with a Medical Review Officer in a confidential setting. Each 
applicant or employee upon his or her request may be provided with a written 
copy of the positive test result, upon written request. Upon written request within 
seven days of taking the test an employee may access records relating to his drug 
and/or alcohol test. 

Y. Disciplinary Action 

A. Testing Positive 

Employees who test positive for drugs or alcohol are in violation of this 
policy. 

B. Refusal to comply 

Employees who refuse required testing are in violation of this policy. 

C. Interference with testing 

Employees who adulterate, tamper with or otherwise interfere with 
accurate testing are in violation of this policy. 

D. Any employee, who has been observed using or possessing illegal h g s  or 
alcohol during work time, including lunch breaks, or on OMLLC premises 
is in violation of this policy. 

XI. At Will Employment 

Nothing in this policy is to be construed to prohibit OMLLCfrom maintaining a 
safe and secure work environment or to limit its right to impose disciplinary 
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actions as it may deem appropriate for reasons of misconduct or poor 
performance, regardless of whether the misconduct or poor performance arises 
out of the use of alcohol or drugs. Such disciplinary actions may include 
termination of employment. Employment is at-will and subject to termination by 
OMLLC or the employee at any time, with or without notice and with or without 
cause. 
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ACKNOWLEDGMENT 

I have received a copy of OMLLC's Drug and Alcohol Policy and understand that in 
order to continue my employment with this employer I must abide by the terms of the 
policy. I agree to notify the employer of any drug violation occurring in the workplace. 

I understand that this policy in no way modifies my status as an at-will employee and in 
no way implies, infers, or guarantees my continued employment for any definite term and 
that I may be dismissed at the discretion of the employer for other reasons than failing to 
follow the terms of the policy. 

Employee Name (print) Date 

Employee Signatu~e 
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