TRANSCRIPT OF PROCEEDINGS

In the Matter of: )

PUBLI C HEARI NG ON TRAI NI NG )
AND RETRAI NI NG OF M NERS )
ENGAGED | N SHELL DREDG NG OR )
EMPLOYED AT SAND, GRAVEL,
SURFACE STONE, SURFACE CLAY,
COLLO DAL PHOSPHATE, OR
SURFACE LI MESTONE M NES;
PROPOSED RULES )

~—~ = —

Pages: 1 through 79
Pl ace: Ol ando, Florida

Dat e: May 18, 1999

HERITAGE REPORTING CORPORATION
Official Reporters
1220 L Street, N.W., Suite 600
Washington, D.C. 20005-4018
(202) 628-4888
hrc@concentric.net



THE UNI TED STATES DEPARTMENT OF LABOR

In the Matter of: )

)
PUBLI C HEARI NG ON TRAI NI NG )
AND RETRAI NI NG OF M NERS )
ENGAGED | N SHELL DREDG NG OR )
EMPLOYED AT SAND, GRAVEL, )
SURFACE STONE, SURFACE CLAY,

SURFACE LI MESTONE M NES;

)
COLLOI DAL PHOSPHATE, OR )
)
)

PROPOSED RULES

convened,

Tuesday,
May 18, 1999

St udi o Conference Room
Holiday Inn & Suites
5905 Kirkman Road
Ol ando, Florida
The neeting in the above-entitled matter was

pursuant to Notice, at 8:20 a.m

APPEARANCES:

Panel (Conti nued):

MARY K. ALEJANDRO

U.S. Departnent of Labor

M ne Safety and Health Adm nistration
4015 W I son Boul evard, Room 726
Arlington, Virginia 22203

(703) 235-1661

ROBERT F. STONE

M ne Safety and Health Adm nistration

Chi ef, Branch of Regul ations and Policy Review
O fice of Standards, Regul ations and Vari ances
4015 W son Boul evard, Room 631

Arlington, Virginia 22203

(703) 235-1910

Heritage Reporting Corporation
(202) 628-4888



KEVI N BURNS
Met al - Nonnetal M ne Safety and Heal th ( MSHA)

Heritage Reporting Corporation
(202) 628-4888



APPEARANCES ( CONTI NUED)

ALSO

Panel (Conti nued):

RODERI C BRELAND
EP&D ( MSHA)
Educati onal Field Services

ROBERT W ALDRI CH, ESQ

U.S. Departnent of Labor

O fice of the Solicitor

Di vision of Mne Safety and Health
4015 W son Boul evard, Suite 400
Arlington, Virginia 22203

(703) 235-1157

Speakers:

BEN HART

M ne Safety and Health Training Program Manager
Fl ori da Departnment of Environnmental Protection
Tal | ahassee, Florida

(850) 921-8093

MARK KLI NEPETER
Florida Rick Industries
Coalition for Effective Mner Training

DAVI D M HALI K

Florida M nerals Associ ation
Engel hart Cor poration

Qui ncy, Florida

(850) 627-7688

PRESENT:

R. VAN ANKER

Fel dspar Cor p.
Edgar, Florida
(352) 481-2421

TI M CARNES

St andard Sand
Davenport, Florida
(941) 422-7100

Heritage Reporting Corporation
(202) 628-4888



ALSO PRESENT ( CONTI NUED)

JI MW CARTER

Florida M nerals Associ ation
Green Cove Springs

(904) 284-9832

M CHAEL BROWNE

E. R Jahna | nds.

Lake Wal es, Florida

(941) 676-9431

L. STEVENS HALE
VWhi t e Rock

Mam , Florida
(305) 822-5322

JACK BENNETT

Hi ghl and County
Sebring, Florida
(941) 386-6529

LARRY CAPELLO
Hasper Bros. Inc.
Fort Myers, Florida
(941) 481-2350

DAVI D DECKER
Bett er Roadel a
Napl es, Florida
(941) 597-2181

HANK MANGUM

Fl orida M nerals Associ ation
Starke, Florida

(904) 964-1230

ED G ERSDORF

Nort h Anmeri can Coal
Mam , Florida
(305) 824-9755

DOUG HI MES

SMR Aggr egat es
Sarasota, Florida
(941) 907-0041

Heritage Reporting Corporation
(202) 628-4888



ALSO PRESENT ( CONTI NUED)

PH L Di EULI O
Vul can I ca
Tanmpa, Florida
(813) 621-4143

JACK BANNI NG

Fl orida Linerock & Aggregate Institute
Tal | ahassee, Florida

(850) 942-0781

Heritage Reporting Corporation
(202) 628-4888



Heritage Reporting Corporation
(202) 628-4888



10
11
12
13
14
15
16
17
18
19
20
21
22
23

PROCEEDI NGS
8:20 a. m

MS. ALEJANDRO: Good nmorning. M nanme is Kathy
Alejandro. | amwth the Mne Safety and Health
Adm ni stration, United States Departnent of Labor. And on
behal f of MSHA, | would |like to welconme you to the first of
four public hearings on MSHA' s proposed regul ations for
m ner safety and health training.

These hearings are intended to give individuals
and organi zations, including mners and their
representatives and m ne operators, both |large and small, an
opportunity to present their views on the proposed training
regul ati on whi ch was published in the Federal Register on
April 14th, 1999. These regul ations would apply at those
non-netal surface m nes where MSHA currently cannot enforce
exi sting training requirenents.

And for those of you who are interested, | do have
a limted nunber of copies of the proposal up here if you
want to cone up and get one at a break. And also, we have a
Sign-up sheet for people who are attending this hearing on
t he back table, and also a speaker sign-up sheet up here.

So if you change your nmi nd and deci de you want to speak,
conme up and sign up. But we do ask that everyone who is
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here do sign up on the attendance sheet in the back.

| would like to take this opportunity to introduce
the nenbers of the MSHA panel who are here with ne this
norning. To my left is Robert Aldrich who is with the
O fice of the Solicitor. To nmy right, imediate right, is
Robert Stone who is with MSHA's Office of Standards,

Regul ations and Variances. To his right is Kevin Burns who
is also with Metal and Non-netal M ne Safety and Health.
And at the end of the table is Rod Breland who is with
MSHA's new y forned Educational Field Services Division.
Rod is a Western Operations Manager for EFS.

Since 1979, MSHA has been guided by a rider to its
appropriations. The restriction currently states that,
“"None of the funds appropriated shall be obligated or
expended to carry out Section 115 of the Federal M ne Safety
and Health Act of 1977 or to carry out that portion of
Section 104(g)(1) of such Act relating to the enforcenment of
any training requirements with respect to shell dredging or
with respect to any sand, gravel, surface stone, surface
clay, colloidal phosphate or surface |inmestone mne."

I n the omi bus budget passed by Congress on
Oct ober 21st, 1998, MSHA was directed to work with the
affected i ndustries, mne operators, workers, |abor
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9
organi zations, and other affected and interested parties to
promul gate final training regulations for the affected
i ndustries by Septenber 30th, 1999.

These hearings are intended to give as many
i ndi vi dual s and organi zati ons as possi ble an opportunity to
present their views on the proposed rule. MSHA will hold
three additional public hearings. Later this week, one wll
be held in Sacramento, California. And next week we wl|
have two hearings; one in Pittsburgh, Pennsylvania and the
final hearing will be held in Washington, D.C

These hearings will be conducted in an informal
manner and a court reporter will make a transcript of the
proceedi ngs. Anyone who wi shes to speak at this hearing, as
| mentioned earlier, and has not signed up in advance should
sign up on the speakers |list which is located up here. But
we' || have a break, so you can conme up and sign up later if
you choose.

Anyone who wi shes may al so submit written
statenents and information to us during the course of this
hearing which will be included as part of the rule-making
record. You may al so send us witten comments after the
hearing if you wish. The deadline for subm ssion of witten
comments is June 16th, 1999. |If you need the address where
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10
comments should be sent, please feel free to cone up at the
break and we will provide you with that information.

MSHA is specifically interested in coments on
certain aspects of the proposed rule, although we encourage
you to comment on any of the proposed provisions. These
i ssues were identified in the notice of hearing that was
published in the Federal Register on the sane day as the
proposal, April 14th, 1999, and | will briefly summarize
t hose issues.

Definition of mner: Under the proposal, a person
engaged in mning operations integral to extraction or
producti on woul d be considered a miner. W are interested
in whether this definition is appropriate. Wrkers who fit
the definition of m ner under the proposal would be required
to receive conprehensive training including new m ner
training or newy hired experience mner training as
appropri at e.

Pl an approval process: The proposal would require
each operator to develop and inplement a witten training
pl an that includes prograns for training new m ners and
newmy hired experienced mners, training mners for new
tasks, annual refresher training and hazard training.

Pl ans that include the m ni numinformation
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11
specified in the proposal would be considered approved and
woul d not be required to be submtted to MSHA for fornma
review. Mners and their representatives would al so be
given the opportunity to comment on the plan before it is
i npl emented or request us to formally review and approve the
pl an.

We are interested in coments on whether the
proposed approach is appropriate or whether any conmenters
believe a traditional plan approval process simlar to the
process in Part 48 is needed to ensure the training plans
meet m ni num standards of quality.

New m ner training: Under the proposal, no
m ni mum nunber of hours of training is required for a new
nm ner before he or she begins work under the close
supervi sion of an experienced mner. |Instead, the proposal
requires instruction in four specific subject areas before
the m ner can assune work duties.

We are interested in whether commenters agree with
this approach or whether the final rule should establish a
m ni nrum nunber of hours of training that new m ners nust
recei ve before they begin work.

New task training: The proposed rule would
require mners to be trained for new tasks and for regularly
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12
assi gned tasks that have changed. The new task training
requi renments in the proposal are very performance oriented
and do not include detail ed specifications for this
training.

However, we are interested in comments on whet her
the final rule should include nore detail and gui dance on
the elements of an effective new task training program and,
if so, what areas should be addressed.

Training instructors: The proposal woul d not
require a formal program for the approval or certification
of instructors or establish rigid m ninmm qualifications for
instructors. Instead, under the proposal, training would be
provi ded by a conpetent person which is defined as a person
desi gnated by the operator who has the ability, training,
know edge or experience to provide training to mners on a
particul ar subject.

Under this definition, the conpetent person nust
al so be able to evaluate the effectiveness of this training.
We are interested in coments on whether this approach is
appropri ate.

Annual refresher training: Under the proposal,
refresher training nmust include at a m nimuminstruction on
changes at the mne that could adversely affect the m ners'
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13
health or safety. The proposal includes a |list of suggested
topics that refresher training could cover. But these
topics are not mandatory.

We are interested in whether the final rule should
include nore detail ed requirenents and whether there are any
ot her subjects that commenters believe should be required.

Effective date and conpliance deadlines: W are
interested in comments on how nuch tinme should be all owed
for the mning community to cone into conpliance with the
final rule. One possible approach would be phased-in
conpliance deadlines where sonme of the rule's requirenents
woul d go into effect at different stages.

We understand that there will be a very large
nunmber of operations com ng into conpliance sinultaneously.
And we wi sh to allow a reasonable anount of tinme for the
transition. So any coments that you have on this
particul ar aspect, we would be very interested in because we
do want to get a pretty realistic idea of how nuch tine is
going to be involved for everyone to get their house in
order as far as training is concerned.

Finally, costs and benefits of the proposed rule:
We are interested in coments on all elenments, including
met hodol ogy, assunptions and data, or our analysis of the
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cost and benefits of conpliance with the proposed rule.

| would now like to introduce the first speaker
this morning. We ask that all speakers state and spel
their names for the Court Reporter before beginning their
presentation. Thank you very much. And also, | believe --
al though we've got -- it's set up for the podium if anyone
woul d be nore confortable sitting at that table, we can nove
the mkes | believe. And if you want to sit down while you
speak, feel free to do so.

The first speaker on our list is Ben Hart fromthe

Envi ronment al Protection Agency for the State of Florida.

M. Hart.

MR. HART: | would prefer to sit if that's okay.

MS. ALEJANDRO: Oh, sure. Do you have it?

MR. HART: | think so if | can do it safely.
Nobody wal k there. That's a no-wal k zone, folks. | would
like to commend the Court Reporter, first of all, for her
good job of taping over there. That was -- that was very

good. Most tinmes people lay it down and go on.

Thank you and good norning to everybody. |
appreci ate the opportunity to provide sonme input and take an
active part in MSHA' s rul e-maki ng process. And | appl aud
you, Kathy, and the rest of your team for tackling this big
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job in such a tinely manner and getting it out. You've done
a great job.

| would also like to thank all the Florida m nes
who are represented here this nmorning. | was very pl eased
with the turn-out and support that we're getting.

| m Ben Hart, spelled HA-R-T, Mne Safety and
Heal th Trai ning Program Manager for the Florida Departnent
of Environnental Protection in Tallahassee. | manage the
Fl ori da MSHA State Grant Program and have since 1998.

During that time, |'ve had the privilege of training

t housands of aggregate mners under the existing 30 CFR Part

48 rules without any difficulty making it applicable to al

m nes.

Ladi es and gentlenen, after careful study --
carefully studying proposed Part 46 rule, | would like to
offer the following coments. It is ny intention to include

in my coments a focus on the issues published in the
publication, RIN 1219AB17 that Kathy just referred to, the
issues. And | will add additional coments or suggestions
wher e applicabl e.

Is the definition of miner is stated in 46.2(Q
appropriate? |In conparing 46.2 with 48.22, | believe the
latter's definition of mner, particularly paragraphs A(1l)

Heritage Reporting Corporation
(202) 628-4888



10
11
12
13
14
15
16
17
18
19
20
21
22
23

16
and (2), is nore conplete and appropriate. The final rules
shoul d i nclude persons who are regularly or frequently
exposed to m ne hazards.

Omers, operators and m ne superintendents are
killed or disabled every year in mning accidents even
t hough they do not directly participate day-in and day-out
in the extraction and production. Their activities are
integral and essential to the overall mning process
however .

You shoul d al so include construction workers in
Part 46.2 since many of the serious injuries and fatalities
in the aggregates industry involve contract construction
workers. So Part C of Part 48 was intended to cover this
class of mner, but it has never been pronul gated.

This is an opportune tinme I think to include themin

mandatory training requirenents.

46. 2(b) defines a conpetent person designated by
t he operator. |'m concerned about whether or not m ne
operators, particularly those |acking formal instructor
training, can adequately evaluate the effectiveness of
training. A person who has the knowl edge and skill of a
particul ar subject may have the ability to provide training
in that subject and may not.
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Language shoul d be included outlining assistance
to be provided upon request by MSHA's Educational Field
Service, EFS, and/or the State Gants Program | woul d
recomend that persons provided Part 46 training should have
conpl eted the sanme requirenments as found in 48.23(h) for
training instructors.

|"ve got a real problemwith -- with a conpetent
person. There are conpetent people out there who don't need
formal training and would do a good job training. But I
don't know the number and being able to evaluate the
effectiveness, I'mnot sure that you don't need nore
oversi ght than you've got in the proposed rule.

46. 3 outlines the process for training plan
approval, requiring mnes to develop and inplenent a witten
pl an, but does not require subm ssion for approval wth
m nor exceptions. | believe this approach is inappropriate,
especially when conpared with the requirenents in Part 48.

In order to ensure the plans nmeet the m ni num
standards of quality, MSHA should maintain oversight of the
training plan. VWhile not true of sone m nes and m ni ng
contractors, many will not wite a plan until they are faced
with a possible fine and/or closure for nonconpliance.

As previously stated, EFS and the State G ants
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Program coul d provi de needed assi stance through
i nformational sem nars and individual consultation

Par agraph (h) under 46.3 allows training plans to
be mai ntained at a place other than the mne site. | have a
guestion about that. | believe that a copy should be kept
at the mne site, even if it's in the glove conpartnent of
t he supervisor's pick-up truck. This paragraph should be
amended by del eting the second sentence.

46. 4, training programinstruction, paragraph
(a)(2) again nentions conpetent person as a trainer. And |
refer to ny previous remarks under 46. 2.

Par agraph (c) allows substitution of equival ent
OSHA training or other federal or state agencies to neet
requi renments where appropriate. After reading through this
several tinmes, | find nyself agreeing with the duplication
-- agreeing that the duplication of training will not make
it more meani ngful and effective.

Par agraph (e) should include specific ninimm
times for said training. WMany coalitions of effective mner
trainings sent to nenbers |'ve discussed Part 46 with
believe that, for exanple, 48 ten-m nute tool box sessions
conducted in the field could be at |east as effective if not
more effective than one ei ght-hour class.
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My belief that the accepted 30-m nute ni ni mum
under Part 48 should be nmaintained here remains strong, but
| will concede the ten-mnute training sessions are worth a
try. Change is not always bad.

My maj or concern is that a typical training
session wll be scheduled for the first ten m nutes of the
wor k day, for exanple, from7:00 to 7:10 a.m But by the
time everyone gets their coffee, juice, fruit and pastries
that | know all the Florida mnes provide to all their
people every time, then -- and the session -- two to four
m nutes may have gone by.

And the session -- and if the session ends on tine
at 7:10, then they may have only gotten five or six mnutes
of training in that time period, nmeaningful and effective
i nstruction.

Language shoul d be included which spells out that
a mninmmof ten m nutes of actual instruction nust be
conducted in order to count towards the Part 46 requirenent
training -- training requirenents, not ten clock m nutes.
That's my suggestion if -- if you don't could go with a 30-
mnute mnimmin Part 48 which | would really encourage.

46.5, new mner training, paragraph (a) of the
term cl ose supervision of an experience m ner should be
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better spelled out. Sone m ght get the inmpression that as
long as the mner responsible for the new mner's on-the-job
training was on the mne site at the sane time as the new
mner, this rule would be satisfied.

Language shoul d be added that while the new m ner
is form ng tasks that exposes himor her to m ning hazards,
he or she will be close enough to the experienced m ner that
t hey can comruni cate in a normal conversational tone, or
sonething to that effect.

Par agraph (b) (1) would be nore effective if the
wor ds, "and observed", were added after the word,
"explained'. Let's see. | believe that to require | ess
than ei ght hours of initial new mner training at certain
nm nes based on size or conplexity of operation wll
conplicate tracking the anount of training -- total training
hours, particularly when they may not total the mandated --
m ni mum mandat ed 24 hours.

| do believe that small aggregate m nes could do
much of the initial eight-hour training as QJT, on-the-job,
with the new mner actually perform ng tasks to which he or
she will be assigned. But his or her training hat wll
remain on all that shift. So they'll get their eight hours
of training while they're actually doing sone work under
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this close supervision

46. 6, newly enpl oyed experienced m ner training:
Based on the definition of experience mner in 46.2, | think
the words, "newly enpl oyed”, should be deleted from al
references in this part, and al so because of the change that
t ook place on February the 3rd in Part 48. Once a person is
an experienced mner, they are always an experi enced m ner
for life. So newy enployed or not wouldn't matter.

46.7, new task training. The final rule should
i nclude requirements found in 48.27 which nore conpletely
spells out what the task training shall include. | found
46.7 a little lacking in description.

Training instructors. The rules should require
46.5, 46.6 and 46.8 training to be conducted by an MSHA-
approved instructor, as does Part 48. Those m ners not
desiring to conduct their own training can receive Part 46
and/ or Part 48 training through the MSHA State Grants
Program perhaps to a |imted degree through the EFS program
or through an MSHA- approved instructor -- contract
i nstructor, excuse ne.

Part 48.23(g) and (h) state that, "Except for task
and hazard training, all training shall be conducted by
MSHA- approved instructors.” | think this |anguage shoul d
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al so be included in Part 46.

46. 8, annual refresher training. How can a m ne
particularly a small m ne, spend a m nimum of eight hours of
training its mners and contractors on changes at the m ne
that could adversely affect mners' health and safety? |If
it's alittle small, sandy gravel, little nom and- pop
operation |ike we have many here in Florida and throughout
the country, | think that the burden of eight hours to do
that would -- if -- if that's all they did, would be --
woul d be trenendous.

The final rule should include the sane |ist of
courses of instruction as Part 48 with the addition of the
phrase, "where applicable”, added to each one. If it's not
applicable to that operation, then they could spend nore
time on sonething else.

And | pause here to say that -- that the Part
48. 28 requi rement for prevention of accidents is one of the
-- one of the courses. That could cover two days in sone
cases or a week. | nmean, it's not a problemto fill up
ei ght hours with discussion and prevention of accidents
because that's what the whole problemis all about.

The word, "may", in 46.8(b) should be changed to
"shall". "Other courses nmay be added as needed." | think
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t hat needs to be added, also, to give themthe flexibility
t hat they may need.

Section (d) under 46.8 could be anended by
changing 30 to ten if that's what nost people in the
aggregate industry believe would best suit them as |ong as
it is specified that the clock starts when the training
begi ns and stops when the training ends, not when the hours
approaches -- or when you reach a certain hour and reach a
certain time limt after that.

Ef fective date and conpliance deadlines. |
believe that with the assistance of EFS and the State G ants
Program affected m nes can be in conpliance within six
nmont hs after the date of publication of the final rule. The
nm nes which are currently in conpliance with Part 48 wil
automatically be in conpliance with Part 46 as | read it.

Across the country, a great many small| aggregate
m nes are in conpliance through their partnership with the
MSHA State Grant Program already. Phased-in deadlines would
only serve to confuse the issue and should not be included

in the final rule.

However, | think that perhaps partial conpliance
with Part 48 m ght be realistic. | read that in your
comment section. |If mnes are in conpliance with Part 48,
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t hey should automatically be in conpliance with Part 46.
Per haps partial conpliance with 48 would work whil e phasing
in Part 46 if they need -- particularly if they need nore
tinme.

Several state grantees that |'ve tal ked with about
this plan to continue doing Part 48 training for all the
i ndustries because, as | read it, Part 48, if you're
conpliant with Part 48, you're automatically in conpliance
with Part 46 which is nore enconpassing at this tine.

Okay. Records of training. Paragraph (b)(1)
under 46.9 should be nodified to read, "the printed nane,
the first name usually used by the m ner, and may include a
ni cknane and | ast nanme."” The requirement for first, mddle
and | ast name is counter-productive and potentially
di sruptive to training. |[I've run into that in severa
i nstances where people will print their first nanme and
mddle initial, but they never go by their first name and
nobody knew their first name was Al oi shus or whatever it is,
Gertrude.

And ny -- ny -- no offense to anybody nanes
Al oi shus or Gertrude. But | think it would be nice if it
just says a common nanme such as a first name or given nane
or nicknane or usually used nane, sonething |ike that.
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That's a minor point. But nevertheless, | think it needs to
be taken -- if you take the 5023 formliterally, then you
need to print, "WIlliam Benjamn Hart", as the full nane.

46. 11, hazard training. | would like to commend
MSHA f or paragraph (b) where, for exanple, electrical
contractors performng electrical maintenance need only
Site-specific hazard training. | think that's sonething
we' ve been needing for a long tine. And | think Part 48
needs to be anended that way, too, at sone future point.

46. 12, responsibility for training. Comrendations
again to MSHA for identifying who is responsible for which
training, particularly as it applies to independent
contractors. Also, MSHA was right on target in paragraph
(b), requiring the independent contractor to informthe
producti on operator of any known hazards that may be created
by the contractor's work performance.

Too many tinmes, | think, the contractors and the
operators don't conmuni cate enough about safety. So |
commend you for that.

There is a question about what percentage of
conpliance do we hope we will get. Florida's goal, at |east
fromny departnent's perspective, is a hundred percent. Wy
have a regul ation you can't enforce? W've had one of those
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for al nost 20 years al ready.

| don't think that this is sonething that -- it
needs sonme mnor tweaking | think. But |I don't think it's
sonet hing that is unenforceable and un-doable or difficult
to do with the assistance of these other prograns.

Lastly, nmy main reason for being here today is to
di scuss and to urge again that if this is going to work in
Florida and | think all the other states, state grant
fundi ng needs to be greatly increased. | have seen an
i ncreased demand, probably 50 to 60 percent over this tine
| ast year, for Part 48 training or for training of any kind.
And | think the Part 46 proposed has a big -- has had a big
i npact on that.

Personally, |'m happy. |I'mlike the other
repai rman ot her than Maytag because |'ve got things to do.
It pleases me to say, "No, | can't do it this nonth; but
"Il put you in this nonth or the nonth thereafter.” But at
| east |'ve got sone job security.

But we do need nore funding. And | know that the
Coalition is making that in their proposal. | nmentioned in
the January public hearing and |I'm going to continue to
mention it -- and | know that in conversations with M.
McAteer, that is an issue that he is | ooking at and he is
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pushing forward, and | realize that he only has a limted
control over what happens. All he can do is ask for it.

But we hope that Congress will see fit to give us
the noneys that -- to inplement this programand to help the
m nes i nplenent the program Those are all the prepared
remarks | have. | will be glad to entertain any questions.

MS. ALEJANDRO:  Yes, thank you very nuch, M.
Hart. |'ve got a couple of questions and a couple of
comments. And sone of the other panel nmenbers may actually
al so have questions, as well.

You indicated that as far as the definition of
m ner is concerned, that you favored the current definition
under Part 48 and that persons regularly exposed to m ne
hazards woul d be considered mners. |Is that correct?

MR. HART: Right.

MS. ALEJANDRO One of the questions | have -- |
mean, and this is one of the reasons we put a new definition
in Part 46 -- was the difficulty of defining "regularly".
Do you have any suggestions for how we m ght do that? |
know -- | nmean, we do have a definition currently under
policy for "regularly” under Part 48. Do you favor that
definition or do you have -- | nmean have a better one,
because it has caused us sone difficulty?
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MR. HART: Right. | think that Part 48 is
adequate. It could be inproved. The problemI've run into
is mne superintendents, for exanple, in a | arge operation
and even m ne managers who don't -- who spend a lot of tine
pl anning and in nmeetings and strategy sessions and budgetary
sessions who go out what they consider on an infrequent or
an irregular basis, not a regul ar basis.

But maybe once a week, they'll be out and exposed
to m ne hazards. But if they go out once a week, there's 50
exposures -- well, maybe 48 exposures a year at |least. And
the thing about it is, it won't take but one accident
i nvol ving themto perhaps end their life. And again,
think that if you're going to err in favor -- if you're
going to err concerning training -- concerning conprehensive
training versus hazard training, err in favor of
conpr ehensi ve training.

And | -- 1 did encourage sone m ne nmanagers -- in
fact, I got a ruling from MSHA that in fact supervisors, if
t hey are exposed to m ne hazards on sone type of recurring
basis, need to have the annual refresher training. They
were under the inpression they did not. So we got that
cl eared up.

But | do like what's in Part 48. |'mconfortable
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with Part 48. | think it can be adjusted a little bit or
here's an opportunity to copy that, but nake it nore -- a
little nore stringent. But | think anybody that goes in the
men nore than just for a few days, | think the short-term
mai nt enance workers that are descri bed and defined in the
48.22, |1 think that if you give them a conprehensive hazard
training, not just sonething about, "Well, there's the m ne;
be careful”™ -- you need to give them site-specific hazard
training. And I think that that woul d be adequate.

MS. ALEJANDRO: One thing I would like to nmention
is you raised the issue of coverage of construction workers.
And al though the rule itself does not explicitly state that
construction workers are covered, in the preanble to the
proposal, we do indicate that our intention is to cover
construction workers with Part 46. And, you know, whether
or not they are m ners, whether they get conprehensive
training or site-specific hazard training would, |ike for
anyone, be dependent on what their activities are at the
m ne site.

MR. HART: Right. Good.

MS. ALEJANDRO. So just for anybody who is here
who is wondering about the status of construction workers,
that's what our intention is.
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MR. HART: Okay. Thank you.

MS. ALEJANDRO: Let's see. | think |I have one or
two more. Also, as far as annual refresher training is
concerned, you indicated your concern that eight hours spent
on changes at the mne that affected m ners' health and
safety was a little bit excessive.

The intention ion the proposal was that that woul d
be the mnimum-- | nmean a subject that nust be covered.

But the expectation is that the m ne operator will tailor
the subjects to be covered in annual refresher training
appropriate to the mne site.

So we weren't expecting that people were going to spend

ei ght hours on new hazards.

MR. HART: Right. No, | understand that.

MS. ALEJANDRO:  Okay.

MR. HART: But it says --

MS. ALEJANDRO. It's not very --

MR. HART: -- "Should or could include or m ght
i nclude" -- "may include".

MS. ALEJANDRO.  Yes.
MR. HART: | think if it says, "Shall include
t hose subjects and ot her courses as necessary.”
MS. ALEJANDRO. Yes, sone of the -- sonme of the
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written conmments we've gotten already indicate a | ack of
clarity in that section. So we'll take a close |ook at it.

MR. HART: Right.

MS. ALEJANDRO Okay. | think that's all | have.
Does anyone el se have questions? Rod?

MR. BRELAND: Maybe a couple. One, you had
mentioned that the initial eight hours, including nmuch of
it, could be QJT. Did you have a feel for that?

MR. HART: Yes. 1In -- depending on the conditions

of the mne. Also, depending on mne size. | |ast week
visited several mnes as | told you last night. | visited
several mnes who are smaller than five enployees, little

sandy gravel operations up in the Florida panhandl e.

And the -- to cover the whol e operation very
slowy, to walk all the way around the whole property |ine,
everything, would take |l ess than an hour; maybe even | ess
than 15 mnutes. So to require themto -- to get into a
classroom situation, that's one of the conplaints |I've
heard; is, you know, we hire a person. W need to get them
on-line and get them out there.

And | think as long as the close supervision is
better defined, that sonebody is going to be right there
with them when they' re actually perform ng tasks -- that
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doesn't nean they can't say, you know, "Take a break and
"1l be back in a few m nutes or sonething; |'ve got to run
over here. Just don't do anything. Go back up to the break
roonf', whatever

In the case of the mnes | visited | ast week, the
break room m ght also be the scale house or it m ght be the
pi ck-up truck sitting there in case it rains. But | believe
that if they -- the flexibility is allowed for on-the-job
training, even though they're going to wear their training
hat and the person that -- the experienced mner that's
giving themthis close supervision is going to be able to
train themand they're going to be able to tal k about safety
i ssues as they work.

MR. BRELAND: Ckay. And also you tal ked about you
had a concern on the conpetent person versus approved
instructors. Are you advocating sonething simlar to what

Part 48 is for approving instructors?

MR. HART: Yes, sir. |'ve nentioned that a couple
of times and I'll say it again. | am-- | amconfortable
with the Part 48 requirenent for instructors. | think if a

person has adequate know edge in the subject matter to be
taught, and the same would be true here for Part 46, and
al so has the ability to train, has the experience from
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training of sone type, or if they don't have that, they can
take a formal class in that.

| think that -- that the people doing the Part 46
training should be Iike Part 48 instructors; they should be
MSHA approved. And they should receive sone fornal
training.

MR. BRELAND: Yes, but the rule is actually
requiring that they be conpetent, have those abilities and
skills. Is that --

MR. HART: All right. Wwo is going to deterni ne

conpetent? And it says the operator will determ ne the
conpetent -- or pick a conpetent person. And the operator
wi Il evaluate the effectiveness of the trainer. And |I'm not

trying to offend any operators, any nine operators, by
saying that they don't have the ability to determ ne what's
effective and what's not.

But I'm not sure that just as across the board,
around the country, that we can say that they all do and
assunme that they all do.

MS. ALEJANDRO. Actually, the rule | believe says
that the person -- | nmean the conpetent person is the one
who is supposed to be evaluating the effectiveness of the
training. Are you saying because the m ne operator selects
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t he conpetent person, that the operator is not in a position
to determ ne whet her the conpetent person can eval uate the
training?

MR. HART: | can't -- | don't think I can say that
as a bl anket statenent in every situation. 1've found that
in situations where the operator needs to sel ect soneone to
do sonmething -- and I've run into this in training
instructors. |If sonmebody cones because the boss told them
to, they didn't really want to be there.

But they pick a person that they feel |ike they
coul d count on and who has probably already got 15 other
hats to where already depending on the size of the
operation. | nmust have m sread it because | thought it did
say the operator would be -- would deternine the

effectiveness of the training. Mybe | msread it.

MS. ALEJANDRO: Yes, well, the -- | nean, |I'm
saying -- I'"'mpretty sure it says that the conpetent person
shoul d.

MR. HART: Sure.

MS. ALEJANDRO. But |I'mnot a hundred percent.

MR. HART: Ckay.

MS. ALEJANDRO: But that was the intention in any
case.
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MR. HART: Ckay.

MS. ALEJANDRO:  Okay.

MR. HART: All right.

MR. BURNS: Yes. | think it says the conpetent

person. That's part of his conpetence, that he nust be
capabl e of evaluating the effectiveness of the training.
But, | nean --

MR. HART: And that's what all training should do
anyway.

MR. BURNS: But the operator by -- the operator by
desi gnati ng the conpetent person --

MS. ALEJANDRO  Ri ght.

MR. BURNS: -- is also --

MS. ALEJANDRO: Making a determ nation.

MR. BURNS: -- making a determnation that it's
effective -- that that person can do that.

MS. ALEJANDRO.  Yes.

MR. HART: Sure.

MR. BRELAND: That's all | have. Thanks.

MS. ALEJANDRO Kevi n?

MR. BURNS: Yes. | guess on the -- just on the

annual refresher training, you re suggesting a ten-m nute

mnimum as far as -- or that there should be sone mnimum a
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nunber of m nutes.

MR. HART: | think there should be some m ni mum
| think | stated that | favor the 30-m nute m nimum as
stated in Part 48.

MR. BURNS: Ckay.

MR. HART: However, in discussions with CEMI
menbers and ot her people around the country over the | ast
couple -- several nonths, |'ve been approached by peopl e who
believe that ten m nutes would be effective, the little
t ool box training given in the field or given at -- in the
office before they start at the m ne.

And the one person in particular that | tal ked
with said that he had -- he had 48 ten-m nute tool box
sessions or 50 maybe with different topics that were -- the
outline was there. And this is good and I don't need to
tell you that this is one of the larger m nes and | arger
m ning conpanies in the country.

The little small nmomand-pop | really believe is
going to be very dependent on EFS for help. 1It's going to
be dependent on state grants for help. And so, again,
think that gives us job security.

But | said that | would at | east accept the ten
mnutes if that was -- if that was what the majority of the
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people wanted to try. And if it needs to be changed, we
find out it's not working, then we will go back. But
hopefully, if -- if it wll work and if it wll make nore
training done and nake it nore effective for the people,
then that's fine.

| just think it's very hard to get sonething
across and to be effective in -- in a very short period of
time | think. Even in a 30-mnute class, it takes -- you've
got a core of 15 mnutes in there where you really get sone
interaction and you' ve got to get them going, pull them out
in the -- particularly if it's an early norning class. And
then you've got to wap it up.

Sol'mwlling to -- to try ten mnutes. And I'1]
do whatever the rule requires. As | nmentioned al so, several
State Grant Prograns that |'ve talked to are | eaning toward
not doing Part 46 training, but doing Part 48 training; yet
Part 46 covered operations which would -- which woul d neet
the requirements of Part 46.

That's -- that's not cut in stone. Don't -- but
neverthel ess, that's sonething we are discussing and | ooking
at including here in Florida; that, you know, we've got
sonet hing that works, we believe. And if ain't broke, don't
fix it. But --
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MR. BURNS: Yes. W didn't specify mninmm  But
| guess part of that was fromthe standpoint that, you know,
if it's -- if it's not long -- if it's too short, then it
really beconmes a record-keeping nightmare for an operator.

And you are right, that people -- the tool box
training that |I've seen, people that -- that schedule it for
15 m nutes, when they do a good job, it usually lasts 20 or
25 mnutes because it just takes that long to get started
and stopped and peopl e have questions. So a |ot of the
t ool box training that's even schedul ed for ten ni nutes
really lasts 20 mnutes or 25 m nutes just because that's
the nature of -- if you want people to interact, a |ot of
times, it will take | onger than what it's schedul ed.

MR. HART: Absolutely. |If you don't have any
interaction, you don't know how effective it was.

MR. BURNS: And the other thing is, you know,

we' Il have to, you know, evaluate the effectiveness of this
trai ning because part of -- the original idea behind the 30
m nutes or one of -- part of the rationale behind the 30

m nutes was to prevent, you know, the operator from just
telling everybody to work safety that day and that being
part of their training.

| guess there was some history of that with sone
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operators, that, you know, that was their five-m nute safety
training. Every day, the supervisor and the superintendent
telling everybody to work safe and -- and, you know, that
certainly is not -- is not going to be effective training
and that wouldn't conmply with what we're tal king about here
ei t her.

MR. HART: Right. | think the word, "m ninmuni, is
a key there. | think we need to -- you need to specify a
time limt and you need to enphasize the word, "m ni nuni,
because as you said, a ten-m nute schedul ed training my
turn into 20, 25 or 30 m nutes.

As far as record-keeping is concerned, the other -

- since you brought that up, | forgot to nention that. The
fear | have is that people will say, "Well, we're going to
do this every week, so we'll fill out a 5023 when we get

t hrough”, rather than keeping records as they go al ong.

And I've -- |I've got a little saying when people
ask me, "When should I fill out a 5023", | said, "Every tine
you conplete a course.” And a course would be individual

parts of Part 46, for exanple, or parts of 46.8, annual
refresher -- or 48.28. Wen in doubt, fill it out. It
doesn't take that long to fill one out.

Now, if you've got a |arge operation, you're
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probably not going to go to these ten-m nute neetings

anyway. You're probably going to do one day of training and

get it over with. | don't know that, but a |lot of them do.
But from a record-keeping standpoint, |I'mafraid

t hat people are going to say, "Well, we'll fill them out

once a nonth", or sonmething, "We'll do one for May of '99."

And maybe one person m sses one of those sessions. That's
going to be a big nightmare.

Suppose the person gets killed off property and
you don't have any -- don't have any fornms filled out and
signed, but -- or gets killed on property, God forbid. You
don't have a record of training.

Now, | understand, too, that there is talk about
all owi ng a sign-up sheet and naybe an attached | esson plan
for what was taught as counting towards records of training.
And | think that's good because that would have proof if the
person signed it that they were present that day.

MR. BURNS: Yes, and | guess the other -- the
ot her issue was the conpetent person versus the qualified.

Ri ght now, | nean, the conpetent person is somewhat based on
what OSHA does. | nean, nobst of their training is based
upon the conpetent person selected by the operator, that
it's -- that can do the training understands what they're
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supposed to be trained about, versus the qualified which is
in Part 48 which | inmagine, |I'm sure you know, is sort of
all over the board.

Sone people -- sonme people are qualified through
trainer-to-trainer type courses. Ohers -- others are --
are considered qualified trainers just based on a resune or
a letter they've sent in. So it's -- it's -- that sort of
qualification is really -- to ne is equivalent to a
conpetent person type determ nation

And we already have a lot of -- a |lot of people by
the very definition that are really conpetent -- conpetent
persons. | think they're al nost inter-exchangeable terns
fromthat -- fromthat standpoint on a |lot of the people
that are on that list of qualified trainers.

MR. HART: Okay. |'Il agree with that; that the
people on the list of qualified trainers are conpetent.

Most -- well, you can't say that across the board either.

MR. BURNS: Ri ght.

MR. HART: But | believe that nost of themare. |
know that | ooking at the list a few years ago, sone of them
were dead. |'m sure how conpetent they were at that tine.
But that list is hard to purge.

| will say that there is a nove now. | believe
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Judy Tate out in Dallas is heading up a conmttee to | ook at
MSHA i nstructor training requirenments under Part 48, | ooking
at suggestions, |ooking at standardizing across the country;
what's required and how a person can be approved.

| agree that a person doesn't need to attend a
training class, a formal instructor training class if
t hey' ve been a classroomteacher, for exanple, for 20 years
or ten years. That -- that would be duplication.

But if they have docunentation of that and proof
of that, as | read this right now, Part 46, there is going
to be no official subm ssion of any resume or any letter or
any verification or anything. |It's just going to be the
operator says, "Ckay, you're it."

Now, | assune that the MSHA i nspector can inspect
the qualifications of that person or the EFS people who go
out could check the paperwork and check the background of
t he i ndividual .

| think if you -- if you set hard and fast
requi renents for a person, what woul d desi gnate a conpetent
person; rather than just say a conpetent person, be a little
nore descriptive in your definition and item ze sone things
that that person nust possess other than just ability;
ability through experience, training, a conbination of both
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which is very simlar to what Part 48 says, 48.23(h) |
bel i eve.

"' m not opposed, Kevin, to -- to a person who can
provi de the training whether they've got any formal
instructor training or not. |If they have that ability, they
have the know edge in the subject matter -- in reading this
it appeared to nme that this was going to be nore for an
el ectrician, for exanple, with a ot of years of experience
tal ki ng about el ectrical safety, something they're
confortable with; not tal king about power haul age that they
may or may not be famliar wth.

MS. ALEJANDRO That's right. | nean, this --
that provision | think was in response to a |lot of comments
we got that there are a | ot of people out there with
speci alized expertise who can be very effective in providing

training in their narrow area of expertise.

But you're right. | mean, the expectation is not
t hat someone who is qualified in one particular area will be
trained in another -- | mean, that's what that definition is

intended to provide. Now, if you've got sonme suggestions
for how we m ght tighten it out, | mean, we certainly are
very receptive to -- to that.

MR. HART: Right. Again, | refer to 48.23
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paragraph (h), at least as a guideline. | think it does
give a little nore definition to it. Kevin, as far as -- as
far as copying OSHA --

MR. BURNS: That's not what we're doing. |'mjust
saying that --

MR. HART: Not copying it?

MR. BURNS: ~-- that is what OSHA's --
MR. HART: | understand.
MR. BURNS: -- OSHA does just from | ooking at

their regul ati ons.

MR. HART: Right, right. 1'mnot opposed if the
person is conmpetent -- a conpetent person providing
training. But | think there needs to be sonme kind of
oversight as to who is deenmed conpetent. Maybe |'m having
overkill here. |1'mnot neaning to. But at the same tine
" m t hinking about some mnes that I'mfamliar with that
only got two people on their staff to consider.

And maybe their expertise is not in training.

We' ve had i nstances where inspectors have gone out and given
training, little mni wal k-and-talks and things |ike that.
Just sonme of the comments |'ve heard was the person is a
good i nspector, but he's not a good trainer.

Now, |'m not calling any nanmes and don't know any
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names in particular. But | wouldn't -- at this particul ar
point, | wouldn't make a good MSHA inspector. | feel Ilike

|'"'ma good trainer. That's what | want to do. That's what

|'ve been trained to do and what | -- what | do.

But |I'm not saying do away with "conpetent
person". But you want comments. And ny comment is, again,
Part 48 ain't real broke. And maybe -- maybe it should be

used as a gui de.

MR. BRELAND: | think, as you nmention, the small
commttee Judy Tate is on is a result of a lot of differing
approaches to approving instructors with state prograns,
cooperative instructors and so forth and MSHA t hensel ves
within the districts.

MR. HART: Right.

MR. BRELAND: And that essentially has sone of the
sanme issues you're tal king about with the conpetent person
definition, that sone people have been approved maybe as
instructors that aren't necessarily the best teachers. But
t hey have the qualifications and background.

And | think that this rule was intended, or
proposal, was nore to be the performance oriented to | ook at
maybe the quality of the training and so forth. And maybe
your concern really is nore with the nonitoring and
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eval uati on process than it is the designation of conpetent
person.

MR. HART: Yes. |'mafraid, Rod, that one of the
measures of the effectiveness of this training is going to
be fatality rates and serious injuries, disabling injuries.
And | pray that that doesn't go up. It will go the other
way, which it shoul d.

But if a person is not doing effective training,
then it very well could shoot up. And if it does, then for
t he people who remain and if the training is adjusted to
make sure they get an effective training.

But for the ones that lost their |ives or becane
di sabled -- | don't have a problemw th perfornmance-based
anyt hing, evaluation of anything. But | think we need to
take all the safeguards we can to make sure the people
provi ding the training know what they're doing.

And | know a | ot of people who are conpetent in
their field, even experts perhaps, very know edgeable in
their field -- let's use that term But they can't
comuni cate it to another individual. They can do the job,
but they can't talk about it. They can't teach it to
sonebody el se.

MS. ALEJANDRO. Do you think that the present Part
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48 instructor approval scheme is effective in assuring a
| evel of conpetence in communication? | nean, that's really
what we're trying to get at, is, you know, inposed

requi renents where there is going to be value added to the

results.

MR. HART: | think it is nore effective than what
46 proposes. It needs sone change, too. And that's what
Judy's conmttee -- I'ma part of that conmttee and that's

what we're | ooking at, and al so standardi zati on around the
country. As Rod nmentioned, in different districts around
the country, they're doing instructor approval different
ways.

And even the ones doing the instructor training
cl asses are teaching different things. So we want to get
that standardized so that if you're trained in California
and you cone to Florida and sonebody in Florida goes to
California, they've had basically the sane training. But I
think that's what the goal is and | think here we can do the
sanme thing.

MR. BRELAND: Well, one of the points | was making
on the Part 48 is that the present guidelines that you're
tal ki ng about for approved instructors, many people would
qualify based on the present guidelines to at | east
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initially be approved.

And | think this is what Kathy Al ejandro was
tal ki ng about, too; that that's not necessarily consistent
with making sure that's a good -- a good instructor. |It's
what they do at the site or what they do with their training
programthat's inportant.

MR. HART: Well, understanding, too, that your
program Education Field Services, is going to do some field
nmoni toring of the training.

MR. BRELAND: You know, we -- we hope to do that.

3

HART: COkay. OCkay.
MR. BURNS: Yes, | guess just on that sane
subject, | mean, if -- | nean, a big part, no matter what

this rule looks like, is evaluation and maki ng sure that the

training works. And -- and that's a big -- | think that's
one of the key issues in -- in the conpetent person or if we
go for qualified trainer. It should be sonebody that's able

to evaluate the effectiveness of that training.

And | think that's the nost inportant part of
this, is -- is that if -- if you -- if you're a conpetent
person or a qualified person, whatever we conme up, that
person needs to be able to go out there and observe the
wor kers.
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And if that worker is doing things, working around
t he conveyor belts in an unsafe manner, contrary to what he
was taught, then part of this whole training and safety
programis that that person would be taken asi de and
expl ained that that's not what he was trained to do and
maybe re-trained.

| mean, if -- if -- | don't see this ending up
being just, you know, you do eight hours of training and
then they're out -- they're gone and you bring them back in
ei ght hours -- you know, eight hours the follow ng year
because that's not going to be effective.

And people that really do have effective training
prograns, it's not a separate program from everything el se.
It's integrated into the thing. So if that conpetent person
is doing good training and they're also able to go out there
and observe the workers and make sure that they're working
as they were trained and if they' re not, they reinforce it
with nore training, | nean, that's -- that's what we want.

And however we conme up with the definition of what
that -- who that person is and how he's qualified, | nean,
that's the end result that | think we want. | think that's
what you want, too.

MR. HART: | agree with you.
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MR. BURNS: The other issue was the eight hours
annual refresher training. Like Kathy said, we had sone
coments on that. And maybe it's -- maybe it wasn't clear
enough in what we stated.

But -- but the whole idea of the eight hours,
making it a little bit nore flexible was to get away from
the conplaint that we have from operators on both sides
t hr oughout the industry, not just the aggregates and the
exenpt industry, is that people feel like they're required
to do conpliance training because they have to conplete al
t hese vari ous subjects.

Then they do their safety training. They train on
the things that they know they have a problemwi th. And the
idea here was -- was to -- to try to streamiine this so that
-- so that if sonmebody has problenms with conveyor belts,

t hey can spend four hours on that and not have to worry
about covering some of these other issues that nmay be |isted
that they're required that aren't necessarily a problem

That was the idea behind that. And --

MR. HART: | understand. And | -- in ny comments,
| said --

MR. BURNS: Maybe we need to be nore clear on
t hat .
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MR. HART: -- | said that |I think that the ten, |
believe it is, subject matter courses required under 48. 28
shoul d be --

MR. BURNS: May if appropriate.

MR. HART: -- should be "nust be included" or
"shall be included", but where appropriate or where
applicable. It could be added at the end of each one of
those. And if there is not a -- an electrical problem
Sone of these small sandy gravel operations, probably the
only electricity they' ve got may cone from a portable
generator that runs the conveyor --

MR. BURNS: Right.

MR. HART: -- and the classifier and the screen
and all that, and a small conveyor belt. Electrical safety
is -- they can solve their problemby cutting -- shutting

down the generator. But if it's not applicable, they don't
need to tal k about it. But also, other courses as needed.
Ot her courses may be added as needed. That gives themthat
flexibility. |If they need a four-hour conveyor safety
course, then they can get it. So I'm-- I'min agreenent
with you there.

MR. BURNS: Yes, okay.

MR. HART: But | just think you need to be a
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little nore definitive. | don't think you're going to hurt

anybody if you give themthe | eeway by saying, "where

applicable”, or "where" -- if it doesn't apply, don't worry
about it.
MR. BURNS: Yes, | think we're in agreenent on
t hat .
MR. HART: Yes.
MR. BURNS: We just need to clarify that.
MR. HART: Sure. Another question?
MS. ALEJANDRO: Do you have anything el se, Kevin?
MR. BURNS: No. Did you have anything, Rod?
MR. BRELAND: No.
MS. ALEJANDRO. Robert? Thank you very nmuch, M.

Hart .
HART: Thank you, Kathy. | appreciate it.

BURNS: Thank you, Ben.

2 2 3

BRELAND: Thanks, Ben.

MS. ALEJANDRO: The next speaker on the list is
Mar k Klinepeter from Fl orida Rock Industries and al so, the
Coal i tion.

MR. KLI NEPETER: Good norning. M name is Mark
Klinepeter. That's K-L-1-N-E-P-E-T-E-R. I'mthe Director
of Safety and Training for Florida Rock Industries. And I
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am based out of Jacksonville, Florida.

| am here representing not only Florida Rock, but
al so the Coalition for Effective Mner Training which is
conprised of 18 nenbers and represents the overwhel m ng
maj ority of the mners in industries affected by MSHA's
proposed rul e.

The Coalition consists of two conpanies that are
producti on operators, 14 trade associations of both |arge
and smal | production operators, and two | abor unions. No
ot her organi zation speaks on behal f of npre exenpt m ners
and their enployees than the Coalition.

MSHA deserves credit for bringing forward a
proposal that prom ses to provide effective training for
mners. In addition, the proposed rule is perfornance-
oriented and offers production operators, particular small
ones, broad flexibility for conplying with training
requirenents.

The Coalition does have a nunber of
recommendati ons that we feel are needed to inprove
provi sions of the proposed rule. The recomendati ons
include nmodifications to streamine further the training
pl an approval process; an inplenmentation tinme table of one
year to permt an orderly and effective transition; and
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recognition that contractors and producti on operators nust
be responsible for training their respective enpl oyees.

The Coalition believes that MSHA should recomend
and advocate strongly that the Congress authorize and
appropriate full funding of the State Grants Programto
enabl e state grants personnel to effectively assi st
operators to comply with the newrule in a tinely manner

MSHA' s proposal would extent to both hazard and
task training, the sane requirenents for docunentation and
training plans as other types of training, statenent of
obj ectives, description of how training is conducted and
eval uat ed, designation of who will do training, their
subj ect areas of conpetence and other informtion.

Operators need flexibility to offer such training
by the nost qualified person available at the tinme training
is to be conducted. Simlarly, evaluation of training
effectiveness, particularly hazard training with vendors or
visitors, would be difficult to acconplish without this
needed flexibility.

The Coalition recommends that the required
docunent ati on of hazard and task training and training plans
be limted to a statenment of objectives and net hod of
instruction. The MSHA proposal goes a |ong way to neeting
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the Coalition recommendati on concerni ng who shoul d be
responsi ble for training mners and ot her persons at the
m ne site.

The Coalition had recomended that responsibility
for training should rest with the enpl oyer, the production
operator for its enployees and contractor for contractor
enpl oyees. MSHA foll owed that approach generally throughout
its proposal. But for the site-specific hazard training
that would be required by Section 46.11, decided to propose
maki ng the producti on operator responsible for training of
bot h producti on operator enployees and contractor enployees
at the production operator mne sites.

The Coalition continues to urge MSHA to adopt the
approach it originally advocated. Each enployer should be
responsi ble for all aspects of training for its enployees
irrespective of where those enployees may be working. The
Coalition agrees that the production operator nust have --
must maintain the responsibility for inform ng contractors
of site-specific hazards since it is the production operator
who is in the best position to know what site-specific
hazar ds exi st.

However, the Coalition believes the contractor
t hen nmust include this information as a part of this
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training of its enployees. This approach does to preclude
the contractor from asking the production operator to
communi cate with the contractors' enployees about site-
specific hazards; nor does it prevent the production
operator frominitiating a conmunication directly to the
contractor enployee about site-specific hazards.

The Coalition reconmmendati on woul d, however,
provi de necessary consistency and clarity about who is
ultimately responsible for all training. This consistency
and clarity are essential to the safety of all people
working at the mne site.

MSHA' s i nsistence that a conpetent person nust
accomplish training unduly limts the flexibility of smal
operators to offer instruction by other than traditional
types of instruction. As an exanple, it should be fully
acceptable for a mner to receive training by neans of a CD
ROM in a classroom setting adm ni stered by someone ot her
t han a conpetent person

The Coalition recomends the proposed rule be

changed to require that training be done under the direction

of a conpetent person. The Coalition strongly supports
MSHA' s proposal that it will accept OSHA and ot her
equi val ent training where appropriate. The Coalition does
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bel i eve, however, that MSHA should clarify its statenment
t hat such equival ent training nust be safety and health
training that is relevant to the m ning environment.

MSHA should make it clear that this does not nmean
that the training in question nust have been directed to the
m ne environnment; but rather the training be relevant to the
wor k and/or health and safety risks that the worker wll
experience in the mne environnent.

MSHA states in its proposal that it views close
supervision to nmean that a conpetent person nust be
physically near the m ner and give himor her the conpetent
person's undi vided attention. The Coalition objects to
MSHA' s proposed requirenment that m ners work under close
supervision as that termis defined until their new m ner
training is conpleted.

Shoul d, for exanple, a conpetent person be
standing at an untrained mner's side giving himor her
conplete attention while the nmner is sweeping out a
mai nt enance shop, the Coalition recommends the definition of
cl ose supervision be redefined to reflect appropriate
attention commensurate with the risk of the supervised
activity.

The Coalition favors a working day criterion as
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opposed to a cal endar day criterion for conpletion of new
mner training. A mner may work for several weeks, then be
laid off, only to be rehired again at a later tinme. Under
such a scenario, training received before or during |ay-off
may be | argely forgotten before he or she returns to work.

Therefore, it would be far nore effective to train
when the mner is working and can i nmmedi ately apply what he
or she has | earned.

MSHA does not specifically provide for the use of
practice to count towards satisfaction of the health and
safety aspects of assigned tasks for newly hired experienced
m ners. The Coalition thinks the agency shoul d.

If the m ner can denonstrate through practice to
the satisfaction of a conpetent person that he is famliar
with the health and safety aspect of assigned tasks, then
what justification is there to require nore?

The objective of assuring the mner is properly
school ed woul d be satisfied. And those are nmy coments.

MS. ALEJANDRO. M. Klinepeter, |I've got a couple
of questions.

MR. KLI NEPETER: Sur e.

MS. ALEJANDRO. |'m not sure | understood the
poi nt that you were nmaki ng about hazard training and task
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training. | -- what | understand is that you indicated that
t he paperwork requirenents in the proposal for hazard and
task training presented sone obstacle or were unduly
restrictive, or did | m sunderstand that?

MR. KLINEPETER: No. MW -- ny point there was the
docunment ati on of training plans that would be required for
bot h hazardous training and task training.

MS. ALEJANDRO Okay. In the plans thenselves.

MR. KLI NEPETER: That's correct.

MS. ALEJANDRO: Okay. So the item zed information
that is required you're saying is not appropriate --

MR. KLI NEPETER: That's correct.

ALEJANDRO. -- for hazard and task training.

KLI NEPETER: That's correct.

» 2 O

ALEJANDRO. And you woul d i nstead suggest that

MR. KLI NEPETER: That it be limted to a statenent
of objectives and nethod of instruction.

MS. ALEJANDRO. Okay. All right. Let's see. |
had some ot her questions. And as far as responsibility for
training, you -- your position is that production operators
shoul d be responsible for all aspects of training for their
enpl oyees and i ndependent contractors should be responsible
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for all required training for their enpl oyees.

MR. KLI NEPETER: The production operator would be
responsi ble for the hazardous training of all --

MS. ALEJANDRO. Site-specific hazard training.

MR. KLI NEPETER: Site-specific hazardous training
for all independent contractors.

MS. ALEJANDRO. Okay. And you support that or you
don't support that?

MR. KLI NEPETER: | support that, yes.

MS. ALEJANDRO:. Oh, okay. | guess -- | guess |I'm
having a little bit of a hard tinme. Under the proposal,
i ndependent contractors who have enployees who fit the
definition of mner would be primarily responsible for
ensuring that their enpl oyees have required training.

Simlarly, production operators would be primarily
responsi ble for ensuring that they have site-specific hazard
training. Now, what -- what part of that is it that you
di sagree with? 1Is it that it's not the primarily
responsi ble; you're saying that they should be exclusively
responsi ble for that training?

MR. KLI NEPETER: Exclusively, that's correct.

MS. ALEJANDRC: Okay. So you're saying in those
situations, | nmean, it wouldn't be an opportunity for MSHA
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to issue citations to both; | nean, one or the other and
exclusive responsibility for ensuring that that training
is --

MR. KLI NEPETER: That's correct.

MS. ALEJANDRO  Ckay.

MR. KLI NEPETER: And ny viewpoint there goes to
the |l egal definition that businesses are contending with in
today's environnent where dual citations can and have been
i ssued --

MS. ALEJANDRO  Ckay

MR. KLI NEPETER: -- the legal definition of an
i ndependent contractor.

MS. ALEJANDRO. Okay. All right. | think that's
all I have. Rod, do you have any questions?

MR. BRELAND: Yes, nmaybe a couple, Kathy. The --
the working day criteria -- | want to make sure | understood
-- you were talking about in lieu of sonme cal endar cl ock
running | assume.

MR. KLI NEPETER: That's correct.

MR. BRELAND: What -- what if you had the
proposal, the 60-day requirenent to conplete the 24 --
initial 24 hours. Are you saying that could be -- under
your -- your -- your suggestion maybe dragged out over
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several years if sonebody is only working intermttently?

MR. KLI NEPETER: No. And ny comment there was the
person -- and maybe this doesn't really apply obviously to
t he sout heast area of the country. But in those regions
where short-termlay-offs are -- are reoccurring and nmaybe
| ay-offs for a very short period of tinme. |[|'mnot talking
about an extended period of tinme or an econom ¢ down-turn of
a | onger duration.

MR. BRELAND: Well, could you give nme an exanple
what you neant then in one of your situations you're
famliar with where the working day criteria would be an
appropriate fit for --

MR. KLI NEPETER: Well -- and maybe |'m confusi ng
the issue here. And | -- | apologize for that. But the
point I'"'mreally trying to make there is it's effective --
it's far nore effective to train the person when they are
actually working than to have the person being trained where
they're not --

MR. BRELAND: Oh, okay.

MR. KLI NEPETER: -- where they can apply their
skills in the imediate -- in the i nmmedi ate environnent.
MR. BRELAND: | nust have ni sunderstood you then.

And then al so, you tal ked about the docunentation being
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burdensome | guess for the assigned task training and
hazard. Now, is that the only two places where you were
concerned about the docunentation being burdensone?

MR. KLINEPETER: | don't believe |I nmde the
comrent that the docunentation was --

MR. BRELAND: You -- you were suggesting that it
just be a statenent of fact of what you --

MR. KLI NEPETER: Oh, the docunentation --
docunmentation in ternms of the training plan, the witten
training plan. |'mnot talking specifically --

MS. ALEJANDRO. You're not tal king about record-

keepi ng.

MR. KLI NEPETER: |'m not --

MS. ALEJANDRO. You're tal king about --

MR. KLI NEPETER: |'m not tal king about record-
keepi ng.

MS. ALEJANDRO. -- what needs to be in the
training plan with regard to the outline or what -- what's

going to be addressed in the --

MR. BRELAND: Ckay.

MS. ALEJANDRO. -- site-specific hazard training
and the task training.

MR. KLI NEPETER: That is correct.
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MS. ALEJANDRO. Ckay.

MR. BRELAND: Okay. And then | wanted to make
sure | understood what you neant by conpetent person. Are
you tal king about that if you had some program set up where
you coul d have sone interactive CD ROMtype of program you
coul d get sonebody started basically or assign themto
review that and --

MR. KLI NEPETER: Yes, that is correct. And |
agree with Kevin's comrents during M. Hart's presentation
about bei ng OSHA-based. And certainly, it is our -- our
goal, at |east at Florida Rock, that -- that everyone be
consi dered a conpetent person.

| think we're all -- ultinmately we're all
responsi ble for training and training of a new enpl oyee that
we certainly teach our people to | ook out for one another,
not only -- and to take responsibility not only for their
own actions, but responsibility for the actions of people
wor ki ng next to them

And ny approach is really just very -- is very
practically oriented. And again, we talk about the
commentaries of a small operation, a five person or |ess
operation in Crossroads, Florida. To be able to get
training available to that person and to have effective
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training, | think you ve got to have quite a bit of
flexibility and the ability not only to -- to provide
various nmedia forms of training, but also to make that
training available in the | ocal areas where those -- those
operators exi st.

MR. BRELAND: Okay. And then one other thing.

You started talking in the beginning about streamining the
trai ning plan approval process. What did you nean by that?

MR. KLI NEPETER: That's -- again, that's where |
nmean as far as the requirenments for the hazard -- hazard and
task training, the docunentation of hazardous and task
training.

MR. BRELAND: Ckay. All right. Thanks, that's
all 1 have.

MS. ALEJANDRO Kevi n?

MR. BURNS: Yes, | just -- I'mstill not clear on
the -- on the site-specific hazard training concerning
contractors or -- is the point that you're making that
operators should be able to supply contractors with that
site-specific information and with the idea that the
contractors would train their enployees concerning those
site-specific hazards?

MR. KLI NEPETER: That they include -- that's
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correct. That's essentially --

MR. BURNS: O -- or they can do it -- or the
operator can give that training thenselves to the --

MR. KLI NEPETER: That's correct. W provide that
initial site-specific hazardous training which them becones
a part of their -- of their training reginen, the
contractor's training reginmen.

MR. BURNS: Okay. And then your comment
concerni ng how cl ose supervision is going to be defined, I
guess basically you're -- you're stating that that should be
somewhat performance based --

MR. KLI NEPETER: On the --

MR. BURNS: -- depending on what that person is
doi ng --

MR. KLI NEPETER: On the specific hazards of the
j ob being perfornmed, that's correct.

MR. BURNS: Okay. How -- would -- | guess it
woul d be hel pful if we could come up with, you know, nore
exanpl es of what you're suggesting there. | nean, you did
gi ve one exanple. But -- but |I nmean this is -- this is sort
of getting into an area of one of the things that we're
trying to -- trying to get out of before with this "regular”
and "frequent".
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| nean, those are terms that -- that can be
interpreted in so many different ways. And every factual
situation sort of changes the determ nation. So if you
coul d, you know, put your heads together with sonme of the
ot her people and try to come up with sonme nore exanpl es of
how t hat shoul d be applied, that woul d be hel pful.

MR. KLI NEPETER: Ckay.

MR. BURNS: Yes. The other thing was you
menti oned the conpetent person. It should be the training
shoul d be done under the direction of a conpetent person.
And | guess that's consistent with what Ben was tal king
about where you mght bring in an electrical person that is
conpetent to talk about electrical, but nay not be the best
trainer in the world, but can answer questions and make

people feel a little bit nore confortable that they're

getting good electrical training rather than sonmeone off the

street.

MR. KLI NEPETER: That is correct, Kevin. It
equal |y applies, say, for exanple, in Ben's case to a -- to
a State Grant Program and being able to present sone
training being done by a conpetent instructor who is not an
enpl oyee or direct enployee of the operator.

MR. BURNS: OCkay. | don't have any nore
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guestions. Anybody el se?

MS. ALEJANDRO. Robert? Robert? Thank you very
much, M. Klinepeter.

MR. KLI NEPETER: Thank you.

MS. ALEJANDRO: Do you want to take a short break?

MR. BRELAND: | guess we can ask people if they
want to come up.

MS. ALEJANDRO. Yes. W -- we're going to take
about a ten mnute break. And in that ten mnutes, | would
encourage people who have not signed up to speak to come up
to the podiumhere or to the desk | guess and sign up to
speak. And | also have got extra copies of the proposal.
And if you need any information, feel free in the break.
We'll start again in about ten m nutes.

(Wher eupon, a brief recess was taken.)

MS. ALEJANDRO: The next speaker that we have is -
- and | apol ogi ze in advance for the pronunciation -- David
M halik fromFlorida M nerals Associ ati on.

MR. M HALIK: M halik.

MS. ALEJANDRO M hal i k.

MR. MHALIK: You did well. Good norning. |
appreci ate the opportunity to come before this group. As |
said, I"'mrepresenting the Florida Mnerals Association.

Heritage Reporting Corporation
(202) 628-4888



10
11
12
13
14
15
16
17
18
19
20
21
22
23

69

It's an industry group of m ning and m nerals
processing industry conpanies. It was fornmed in 1997 with
the purpose effectively addressing | egislative and
regul atory issues inpacting the conmon issues.

FMA currently contains 26 nenmber conpanies from
the mning and m nerals processing industry throughout
Fl ori da.

Again, like | said, | appreciate the opportunity
to present sonme views on this particular regulatory
| anguage. | didn't -- | didn't do what | was supposed to do
as far as ny nanme yet either. So ny nanme is David M halik
It's MI-H A-L-1-K.  And | work for Engelhart Corporation in
Quincy, Florida. | amhere representing the Florida
M neral s Associ ati on.

While we in the mning industry do strive to
provide the training necessary to provide a safe environnent
in which to work -- and | believe that nost, if not all, our
nmenber conpanies are striving to neet what is currently
existing in Part 48 -- we do have sone concerns about what
i's being proposed.

We generally support the guidance and the
training. It's sonmething that's been | acking from OSHA - -
or from MSHA. What we want to do is avoid getting vague
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gui dance -- and we've seen sone of that with some of the
regul atory | anguage in the past -- that can be used as an
enforcenment tool.

There are a couple of areas that we wanted to
address as far as clarification. On the subject of "m ner",
| do think what's in there -- what's in the |anguage is nore
appropriate than what's in Part 48 for the industries that
are involved. There are sone exanples in the preanble
| anguage.

| think it may be even better to give some nore
exanples in the -- in the | anguage. For exanple, areas that
we struggled with as far as what training to give people if
we have people come in, we contract grass-cutting services.
And if it is in particular a damfor a contai nment pond on
our facility, how far do you go as far as, you know, do you
-- do they require 24 hours? Probably not.

Site-specific hazards, yes. And you addressed the

issue with water and things |ike that. But |ooking at the
| anguage that's in the current proposal, | think that puts a
ot of -- a lot of onus on the -- the inspector when he

cones in to decide what really is appropriate and what isn't
appropriate. And that's where we have sone concerns there,
is where the -- what -- what is a mner and what really
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isn't a mner.

The ot her aspect there -- and | appreciate the
opportunity that this does present as far as the flexibility
with the training and all that are involved. |In our
facility -- I"mout in Florida -- we have probably 30 people
who are involved directly in the mning operation, the
actual extraction of the material fromthe ground. W have
a total of 176 people though within our facility. The rest
of those people are involved in the mlling and grindi ng and
packagi ng aspects.

| would |ike the opportunity to have the
flexibility to do different training for those people.

Cbvi ously, if you follow Part 48, | have to do sone of the
things as far as berns and things |like that for everybody
right nowif you follow the specific |anguage of what it
says.

|'ve got people who have worked at my mlling
operation for 30 to 35 years who, except for the MSHA
training, probably couldn't tell you what a bermis because
they don't get out in the field where the mnes are. But
they are still yet an MSHA site.

Their training we would |like to gear nore towards
things like guarding, lock-tag try, things |like that that
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are nore pertinent to the job they do.

Concerning the witten training program | think
it's a great idea to require it. I'ma little unclear on
the -- on -- on why we would -- on why you would want to

submt it for approval and what value that has to MSHA or to
the site. |I'mnot sure whether it's to address smaller
sites --

MS. ALEJANDRO: Well, | think the -- what we got
in comments was a concern on some people's part that they --
| mean, it's like the good housekeepi ng seal of approval;
that it would have gone through MSHA approval and therefore
there's not going to be an inspector who follows up and
cones and says that the plan is inadequate. | nean, if they
get formal approval, then they have elimnated --

MR MHALIK: 1Is that to say that if you got
formal approval, the inspector won't |look at it or --

MS. ALEJANDRO: Well, no. The inspector won't
cone and say, "This falls short. This doesn't neet the
requirenents.” | nean, that -- that was the inpression we
got fromthe coments. So it was that sone people may
choose or would like to have the opportunity to exercise
that option, but that it not be required.

MR. M HALI K: Okay.
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MS. ALEJANDRC: That was the thinking anyway.

MR. M HALI K: Okay. Thank you. Concerning new
m ner training, you had asked for sonme comrents concerning
whet her or not we ought to specify hours. Looking at the
different type of mining operations, in particular, in the
panhandl e, | think Ben addressed this a little bit.

| ' m not convinced that you need to specify a
m ni mum nunber of hours, say eight hours or six hours or
four hours, or even try to split it up based on mne sites
because when you | ook at different things, Ben -- | think
Ben stated that you could -- sonme of the facilities you can
wal k around in an hour and others it nmay take you days.

And to specify hours of training, | think we would
end up in a lot of cases of putting people in training that
really wouldn't be necessary and woul dn't be necessary just
because you have to do -- fulfill the eight hours. | think
the -- the 24-hour comm tnent, that specifies what you have
to do. And | think to require sonmething just to have
someone conme on site is not necessary.

As far as training instructors, no fornal
certification | strongly believe should be required. |'m
probably a good -- |I'Il use nyself as an exanple. |[|'ve been
in the mning industry for nearly two years now. My
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background, however, is OSHA. | inplenmented a VPP program
in a facility under OSHA, a 2000 person facility. |1've been
doi ng safety training for approximtely 12 years of the 15
that |1've been there. | think I"mcertified.

However, under the Part 48, | have not gone to
t hat two-week course or submtted to get done, and therefore
|"'mnot a training -- certified trainer under Part 48. And
so we use Ben and that's fine. Ben does a good job. But --
but I think that's -- that's a good exanple of what it is.

The other thing | would address -- and | think
Mark touched on it a little bit concerning conputer --
conputer-based training. And that's sonmething that we've
been starting some information on. And we do that in
addition to other training that we do. W do the annual
refresher training and such there.

But conputer-based training is probably the -- you
know, the effort of the future. And | think this regulation
shoul d address that issue sonmehow whet her you say t hat
conput er-based training can be adm ni stered under a
conpetent person. That's fine. But | think that the |ack
of having it may be interpreted at some future date as not
bei ng al | owed.

MS. ALEJANDRO Yes. No, | nean, | think the
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intention clearly in the proposal was to allow not only
exi sting technology for training, but also to have the
flexibility to allow things that may be devel oped in the
future. And | think that's a good point that's been raised,
is how does a conpetent person fit in when you ve got sone
kind of an interactive, conputerized system So that's -- |
mean, that's sonmething that we will certainly take a | ook
at .

MR. KLI NEPETER: Great. And by the way, there is
sone really good conputer-based training out there. So it's
just like instructors. So it's not -- it's not
i nconsi stent.

MR. M HALIK: The other conment that | wanted to

make was concerning phasing in versus a tinme frame to

adm nister this. | definitely support the tine frane
aspect. | think phasing in would only add confusion. Most
of us are -- | think nost of the mning industry in Florida

is already doing the training anyway.

But | think there are some aspects as far as
contractors that -- that may take sone tine. | would
recommend the one-year basis as opposed to the six-nonth
just because it gives time. And with the support of the --
or in Ben's case, the lack of support of -- nonetary-w se, |
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think to get sone of those things done for some of the
contractors could be very difficult.

One of the aspects which I didn't hear addressed,
finally, that I wanted to address was -- and you nentioned
with construction workers. And this is kind of a question
for the panel fromnme is -- is we struggled a lot. W had a
construction project at our facility about a year and a half
ago. And we had a conpany cone in and do the training.

We -- we had them-- they were not famliar with
t he MSHA requirements because they did a | ot of OSHA. W
did a ot of work with them on making sure they had al
their people trained and net the qualifications even though
we were an exenpt facility. W believe in safety.

However, their comrent back to us was, "You're

repeating a |lot of what we already have to do under OSHA.
But because it's not all owed under OSHA, that OSHA training
does not transfer to MSHA, we're having to re-do this." And
we feel like we paid extra noney because of that and really
got very little results out of that.

So I'"mcurious fromthe panel's perspective, is
there sonme way that we can cross-reference, if you will, the
training that they receive under OSHA versus -- and naybe
t he conpetent person does address that.
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MS. ALEJANDRO:. Well, yes. There is -- there is a
specific provision. | think it's in 46. Were is it --
46. 4 --

MR. M HALIK: Ckay.

MS. ALEJANDRO: -- that provides that, "Equivalent
training required by OSHA or other federal or state agencies
may be substituted to neet the requirenents under Part 46
wher e appropriate.”

MR. M HALI K: But --

MS. ALEJANDRO. So the intention was to --

MR. MHALIK: As |long as you -- as long as you
| eave the "conpetent” |anguage there, that would apply. But
if you went back to the certified | anguage, would that
still --

MS. ALEJANDRO | -- well, | nean, | think the
idea was there was a |lot of effective, relevant training
t hat people were receiving under OSHA. And either because
t hey had experience outside of the mning industry and cane
into the mning industry with experience which this training
woul d be credited, or because they swi tched back and forth
bet ween OSHA-regul ated facilities and MSHA-regul at ed
facilities.

| mean, the intention was that relevant OSHA
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training and training provided by other agencies, that we
were intending to provide that you would get credit for that
and you not have to repeat training that's already been
gi ven.

MR. M HALIK: Ckay.

MS. ALEJANDRO. But | guess what your question is,
is that hypothetically if under the final rule we should
i npose, you know, nore restrictive instructor requirenents,
t hen how does that fit in --

MR. MHALIK: Yes, that's correct.

MS. ALEJANDRO. -- with the -- and that's a good
guestion. | nean, and that's sonmething that we obviously
would like to keep in m nd.

MR. MHALIK: | would support you not going back
that route --

ALEJANDRO:.  Ckay.

M HALIK: -- | guess is what | would say.

» 2 O

ALEJANDRO. All right. Thank you.

MR. MHALIK: And that's all the comments | have,
if you have any questi ons.

MS. ALEJANDRO. Okay. | don't have any -- any
guestions. Rod or Kevin or Robert?

MR. BRELAND: | had a couple. One, you tal k about
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you would like to see nore guidance in the area that's vague

up there on -- what -- what did you have in m nd exactly?
Are you --

MR. MHALIK: Well, | believe in the preanble,
there was some -- sone reference given about electricians
comng on site, that type of -- that type of reference.

That was one point | guess that was made. And | don't know
whet her it would be appropriate -- |I'm not suggesting it
woul d be appropriate to list these type of -- clerical

wor kers and that type of thing.

But -- but in sonme of the discussions we've had in
the sidebar, if you will, here, one of the issues that canme
up is | have, let's say, an accounting nanager who we have
go out in the facility to do STOP which | guess is Dupont's
Safety Training Observation Program That's what STOP
stands for.

And he goes out and we require himto go out once
a week to do that. Does that nean because |'ve required him
to go out and neke observations that he would be required to
go through a full eight-hour annual refresher, or do | just
do himsite-specific? And --

MS. ALEJANDRC: So you're saying that specific
exanples in the preanble to the final rule --
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MR. MHALIK: It may be appropriate, sonething
that we could reference --
MS. ALEJANDRO. More exanples to give a better
i dea of what it is that we intend --
MR. M HALIK: Yes.

MS. ALEJANDRO. -- or are you suggesting that

maybe we need nore clarifying |language in the rule itself?

MR. MHALIK: | think it would appropriate in the

preanble, not in the rule.

MS. ALEJANDRO  Ckay.

MR. MHALIK: | don't think -- | don't think --
you put it in the rule, it's going to be hard and fast.

MS. ALEJANDRC: Well, | nmean, and that's -- you
know, that's the problemthat you run into when you start
use, you know, specific term nology, that it can be
anmbi guous.

MR. M HALIK:  You know, and --

MS. ALEJANDRO. All right.

MR MHALIK: -- and if nothing el se across the
m ni ng i ndustry, term nology is not --

MS. ALEJANDRC:  Okay.

MR. M HALIK: -- standard.

MS. ALEJANDRO. More exanpl es.
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MR. M HALIK: Yes.
MS. ALEJANDRO:  Okay.
MR. BRELAND: Yes. | would suggest that if you
have in your sidebar discussions some of those exanples,
t hose woul d be good to submt as comments, that these are
t he kinds of reoccurring kinds of --

MS. ALEJANDRO. Yes.

MR. BRELAND: -- situations that ought to be
consi dered because inspectors will no doubt run into those,
just like you said, where they have to nake a decision. So

if early in there is discussion in the preanble, it would be
good to have those exanples if you have sone concern, at
| east --

MR. M HALIK: Yes. Think about things like air --
peopl e doing air conditioning; people -- delivery people who

-- even Fed. Ex. and things |like that. Those are exanpl es

of --

MS. ALEJANDRO: And | would say -- | nean, that's
true for all aspects of the proposal. | nmean, and this
applies to everyone here. |f you have got, you know, a

specific situation that you don't think is clearly addressed
by the | anguage either in the rule itself or in the preanble
and you want, you know, sone -- sone |light shed on how the
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proposal was going to affect a particular situation, | mean
it would be very helpful if you could, you know, send that
inin witing to us.

And then we can consider including it in the
proposal or even addressing it to some degree in the rule to
clear it up. Because obviously, | nmean, it's not going to

do us or you any good if the provisions in the rule are

uncl ear .

MR. BRELAND: The same thing on the -- where you
brought up, following up on that, the mlling versus the
mning. And the difference in the mlling aspect would be a

| ot nore |ike your OSHA background and probably industry

ki nds of --

MR. M HALI K: Correct.

MR. BRELAND: -- experience versus an extraction-
m ni ng kind of process. But | would do the sanme thing. |If
you see clear areas that are of nore benefit in the mlling

area than it would be in the mning, you m ght want to give

exanpl es that make that break, how you would tailor your

program - -
MR. M HALIK: Ri ght.
MR. BRELAND: -- within the same m ne property if
you will or the sanme |D.
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MR. MHALIK: And | like what was done in the
proposed rule as far as this nore specific areas you have to
give training on. | think that's -- that was well stated
and very appropriate what was done there. So --

MR. BRELAND: And the OSHA duplication of training
OSHA has has come up with four. But do you have sone
exanpl es when you say, "W were doing sonme training with
this construction conpany”, and you said, "Gee, we had this
already; it's kind of" -- are you talking -- was it a task
trai ning phase of it or --

MR. MHALIK: Well, I think about things |ike
| ock-tag and try, fall protection --

MR. BRELAND: Those ki nds of things.

MR. MHALIK: -- those type -- those type issues.
In fact, sonme of those, OSHA has stronger guidance, | guess,
woul d be the appropriate term Forklift operation is
anot her good exanple. There is sonme strong specifics on
forklift operation that OSHA has that don't necessary apply
to what we do and you don't think as m ning as being
forklift operation. But unfortunately, we use a |ot of
forklifts.

MR. BRELAND: That's all | have.

MR. BURNS: | think nost of them are covered. The
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only -- | mean, your concern about the -- the acceptance of
OSHA -- relevant OSHA safety and health training and that
being tied to the definition of the person that's doing the
training --

MR. M HALIK: Right.
MR. BURNS: -- that is part of the problem now,

t hat, you know, under 48, the training has to be done by a

qualified trainer. And if you have people that were trained

under OSHA and they weren't -- they weren't qualified
t hrough our process, then it wouldn't count.

But we woul dn't necessarily have to treat those
two things as being, you know, one issue in this rule
because, you know, we're aware of that concern now. So, |
nmean, certainly, we wouldn't have to tie those two issues
t oget her.

MR. M HALIK: Okay.

MR. BURNS: But | don't think we would. | think

back when 48 was promnul gated, that, you know, there wasn't

- that wasn't recognized as a problem Yes, for -- you
know, to have someone -- other people raised exanples of,
you know, having a -- having a paving contractor come on

your property that maybe does the majority of the paving in

the state and conplies with all kinds of DOT training
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requi renents and OSHA requirenents.

How are you going to tell themhowto -- howto
protect their workers, you know, putting in a parking |ot
for you better than what they've already -- already done?
It's pretty tough. But in many cases, people have had to
require themto have 24 hours of training.

MS. ALEJANDRO. All right.

MR. BURNS: Anybody el se?

MS. ALEJANDRO: Robert? Robert? Thank you very

much.

MR. M HALI K: Thank you.

MS. ALEJANDRO. We have reached the end of the
peopl e who have -- |ist of people who have signed up to
speak. And at this point, I would |like to ask if there is

anyone here who has not spoken who would |ike to speak or
who has already spoken who has additional comments they
would |Iike to make. Okay.

| will give you just a little short summary of
what conmes next. As | nentioned earlier, we're going to

have three additional public hearings this week and next

week. The record will close on June 16th. So if you would
like to send in witten comrents, | encourage you to do so
by that deadline. And then we will work to develop a fina
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rule fromall of the comments that we have received on the
proposal

And al so, as | have indicated earlier, our
deadl i ne -- Congressional deadline is to conme up with a
final rule on or before September 30th of 1999. And we are
intending to do everything that we can to neet that
deadl i ne.

If you need a copy of the proposal, | have extra
copies up here. Also, for those of you who have internet
access, | encourage you to visit the MSHA website at
www. msha. gov. We have a button on the honme page for what's
goi ng on on the Part 46 rul e-making. Anmong ot her things, we
will be posting the transcripts of these hearings and any
ot her docunments that are rel evant.

That is pretty nmuch all | have to say. |f anybody

has any additional questions, please feel free to conme up

here at the term nation of the hearing. Oherw se, | thank
everyone who came. | specifically thank the people who cane
and spoke. And | |look forward to finishing this project.

Thank you very nuch.

(Wher eupon, at 10:10 a.m on Tuesday, May 18,
1999, the hearing was concl uded.)
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