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PROCEEDI NGS
(8:30 a.m)

CHAI RPERSON ALEJANDRO. Good norning. M nane is
Kat hy Al ej andro, and on behalf of the Mne Safety and Health
Adm nistration | would like to wel cone you to the second of
four public hearings on MSHA's proposed regul ations for m ne
saf ety and heal th training.

These hearings are intended to give individuals
and organi zations, including mners and their
representatives, and m ne operators, both large and small,
an opportunity to present their views on the proposed
training regulation which was published in the Federal
Regi ster on April 14, 1999.

These regul ati ons woul d apply at those nonnet al
surface m nes where MSHA currently cannot enforce existing
training requirenments.

| would like to take this opportunity to introduce
t he nenmbers of the MSHA panel who are here with ne this
morning. To ny far left is Robert Aldrich fromthe Ofice
of the Solicitor. Next is Rod Breland who is with the
Educational Field Services Division of MSHA, and he is the
West ern Operati ons Manager.

To ny imediate left is Kevin Burns, who is with
Metal and Nonnetal M ne Safety and Health. And to my right
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5
is Mario Fernandez with the Ofice of Standards Regul ati ons
and Vari ances.

Since 1979 MSHA has been guided by a rider to its
appropriations. The restriction currently states that none
of the funds appropriate shall be obligated or expended to
carry out section 115 of the Federal M ne Safety and Health
Act of 1977, or to carry out that portion of section
104(g) (1) of such Act relating to the enforcenment of any
training requirements with respect to shell dredging or with
respect to any sand, gravel, surface stone, surface clay,
col I oi dal phosphate or surface |inmestone m ne.

I n the omi bus budget passed by Congress on
Oct ober 21, 1998, MSHA was directed to work with the
af fected industries, mne operators, workers, |abor
organi zations and other affected and interested parties to
promul gate final training regulations for the affected
i ndustries by Septenber 30, 1999.

These hearings are intended to give as many
i ndi vi dual s and organi zati ons as possi ble an opportunity to
present their views on the proposed rule. MSHA will hold
two additional public hearings on the proposed rul e next
week. One will be held in Pittsburgh, Pennsylvania, and the
fourth and final hearing will be held in Washi ngton, D.C

This hearing will be conducted in an informal
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6
manner and a court reporter will nmake a transcript of the
proceedi ngs. Anyone who w shes to speak at this hearing and
has not signed up in advance should sign up on the speakers'’
list, which is currently located up here on this table.

Anyone who wi shes to nay also submit witten
statenments and information to us during the course of this
hearing, which will be included as part of the rul e-making
record. You may al so send us witten comments after the
hearing if you wish. The deadline for subm ssion of witten
comrents is June 16, 1999.

| f you need the address where comments shoul d be
sent, please feel free to come up to the panel and we wil|
give you that information. We also have extra copies of the
proposed rule, if you need one.

MSHA is specifically interested in conments on
certain aspects of the proposed rule, although we encourage
commenters to address any of the proposed provisions. These
i ssues were identified in the notice of hearing published in
t he Federal Register on April 14, 1999, and I will sunmmarize
t hose issues.

Definition of mner. Under the proposal a person
engaged in mning operations integral to extraction or
producti on woul d be considered a mner. W are interested
in whether this definition is appropriate. Wrkers who fit
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7
the definition of m ner under the proposal would be required
to receive conprehensive training, including new m ner
training or newy hired experienced-m ner training as
appropri ate.

Pl an approval process. The proposal would require
each operator to develop and inplenent a witten training
pl an that includes progranms for training new m ners and
newmy hired experienced mners, training mners for new
tasks, annual refresher training and hazard training. Plans
that include the m nimuminformation specified in the
proposal woul d be consi dered approved and woul d not be
required to be submtted to MSHA for formal review and
approval .

M ners and their representatives would al so be
given the opportunity to comment on the plan before it is
i npl emented, or request us to formally review and approve
the plan. W are interested in coments on whet her the
proposed approach is appropriate, or whether any comenters
believe the traditional plan approval process, simlar to
the process in Part 48, is needed to insure that training
pl ans meet m ni nrum standards of quality.

New- mi ner training. Under the proposal no m ni mum
nunber of hours of training is required for a new m ner
before he or she begins work under the cl ose supervision of
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an experienced mner. Instead, the proposal requires
instruction in four specific subject areas before the m ner
can assume work duties. W are interested in whether
commenters agree with this approach or whether the final
rul e should establish a m ni mum nunber of hours of training
t hat new m ners nust receive before they begin work.

New-task training. This proposed rule wl]l
require mners to be trained for new tasks and for regularly
assi gned tasks that have changed. The newtask training
requirenments in the proposal are very perfornmance oriented
and do not include detail ed specifications for this
training. However, we are interested in comments on whet her
the final rule should include nore detail and gui dance on
the elenments of an effective newtask training program And
if so, what areas should be addressed.

Training instructors. The proposal woul d not
require a formal program for the approval or certification
of instructors or establish rigid mninmmaqualifications for
instructors. Instead, training under the proposal nust be
provi ded by a conpetent person, which is defined as a person
desi gnated by the operator who has the ability, training,
know edge or experience to provide training to mners on a
particul ar subject. Under this definition the conpetent
person nust al so be able to evaluate the effectiveness of
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9
the training. W are interested in coments on whether this
approach is appropriate.

Annual refresher training. Under the proposal
annual refresher training nust include, at a m ninmum
instruction on changes at the mne that could adversely
affect the mners' health or safety. The proposal includes
a |list of suggested topics that refresher training could
cover, but these topics are not mandatory. W are
interested in whether the final rule should include nore
detail ed requirenments and whet her there are any ot her
subj ects that commoners believe should be required.

Effecti ve date and conpliance deadlines. W are
interested in comments on how nuch tinme should be all owed
for the mning community to cone into conpliance with the
final rule. One possible approach would be a phased-in
conpliance deadline, where sone of the rules requirenments
would go into effect at different stages. W understand
that there will be a very |arge nunmber of operations com ng
into conpliance sinultaneously, and we wish to allow a
reasonabl e amount of tinme for the transition.

Costs and benefits of the proposed rule. W are
interested in comments on all elenents, including
met hodol ogy, assunptions and data of our analysis of the
costs and benefits of conpliance with the proposed rule.
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| would introduce our first speaker this norning
if we have anyone signed up. And at this point | would |ike
to ask if there is anyone who would |ike to make comments on
the record.

Yes, sir, if you could, you may either sit at the
table or use the podium And after you sit down or stand
up, could you state your nanme and also spell it for the
court reporter?

MR. REA: W nanme is Charlie Rea. M last nane is
spelled R E-A. |I'mthe Assistant Executive Director for the
Construction Materials Association of California. W are a
-- our Executive Director is Linda Falasco. She was not
able to be here today.

CMAC, as we're known, is a trade association
representing aggregate and ready-m x producers in the
northern two-thirds of California, roughly an area fromthe
Tehachapi Muntains to the Oregon border.

And today |I'm here actually on behalf of the
Coalition for Effective Mner Training, the CEMI G oup,
whi ch you're probably famliar with. CEMI represents a
nunber of aggregate producers and statew de associ ati ons
t hr oughout the country.

And as you know, CEMI has been working on this,
devel oping a Part 46 proposal they submtted, | think,
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11
February 1st, and they've been actively follow ng MSHA' s
proposal, too. And | think '"'mreally just here to confine
my remarks to one area today regarding the responsibility
for training.

| think in general that CEMI and MSHA' s proposals
are simlar in their approach; they're flexible, performance
oriented. | know there's a few areas where we want one of
our provisions put in, or here and there.

| think today primarily 1'd want to clarify the
record on the issue of responsibility for training. |
bel i eve at your last hearing that Mark Kleinpeter with the
Fl ori da Rock Industries may have incorrectly stated that
producers shoul d be responsi ble for teaching contractor
enpl oyees site-specific hazard training.

And | just want to clarify that the CEMI position
is that the contract supervisors should be responsible for
their enpl oyees' site-specific hazard training. So CEMI
does not favor MSHA's proposal on that provision at this
poi nt, and we prefer the CEMI provision.

| think CEMI is going to give you nore detail ed
comrents, broader comments at their Washington, D.C.,
hearing. And CMAC will probably also submt comrents before
the record cl oses.

| f you have any comments or questions on that

HERI TAGE REPORTI NG CORPORATI ON
(202) 628- 4888



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

12
provision or clarification I'd be happy to answer that.

CHAI RPERSON ALEJANDRO: Actually, | do have a
gquestion. So the Coalition position is that the final rule
shoul d provide that production operators are responsible for
training their enployees and contractors are responsible for
training their own enpl oyees, whether you're tal king about
conprehensive training or site-specific hazard training, is
t hat correct?

MR. REA: Correct, yes.

CHAI RPERSON ALEJANDRO:  All right. So, to the
extent that the proposal provides that production operators
are primarily responsible for providing site-specific hazard
training to contractor enployees, the Coalition does not
agree with that provision?

MR. REA: Correct.

CHAI RPERSON ALEJANDRO:. Okay. As a practical
matter, though, -- | mean obviously the production operator
woul d be in the best position to give site-specific hazard
training, -- how does the Coalition see, | nean, the
i nformati on about the work site being conveyed to the
contractor's supervisor, who you say should be the one who
is the, | guess, the primarily responsible person for giving
this training?

MR. REA: | think, you know, one issue is the
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13
liability issue. That's why we want the contractor to be
responsi ble for their enpl oyees.

But | think as far as -- and certainly the
producer is going to be responsible for providing the
information on the site-specific hazards. And | think we
think a ot of that information is pretty clear-cut, that
it's alnost in the formof a checklist -- do this, don't do
that -- and that that information can be conveyed pretty
clearly. And as | say, we believe it's usually in the form
of a checklist.

| think, you know, certainly the contractor is
still going to be responsible for com ng to us and, you
know, making sure they have all the information, and will be
responsi ble for providing that informtion.

CHAI RPERSON ALEJANDRO: Well, just as a practical
matter, as is indicated in the proposal's preanble, you
know, the provisions regarding who's responsi ble for what
type of training is not meant to change in any way MSHA's
position as far as allocating responsibility between
contractors and production operators, and who gets cited.
And in appropriate cases, | mean we may choose to cite both
t he production operator and the contractor for a training
violation if it's appropriate.

So, | mean, you know, regardl ess of what, you
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know, is included in the role, | nean the intention is not
to change that basic outlook as far as contractor
enforcement is concerned.

MR. BURNS: Yeah, | think in response to sone
guestions, M. Kleinpeter described what you're talking
about in this way, that the operator should be able to take
all that site-specific hazard information and training
materials, give that information to the contractor, say,
"here's the information you need about this particular m ne,
and you train your enployees."

O, if they choose to, they could give that to the
contractor's enpl oyees thensel ves, when they cone on
property. Is that the CEMI position?

MR. REA: Yes, that's correct. And | think in the
CEMI proposal, which we would like to see codified, that

woul d not preclude the producer from you know, taking

what ever role they wanted to. It would give themthe
option, | guess, of flexibility.
MR. BURNS: So, | nean, really your concern about

liability is not the MSHA liability, it's other liability?
MR. REA: Yeah, it would be our nmenbers.

Producers.
MR. BURNS: OCkay.
CHAI RPERSON ALEJANDRO: | don't mean to put you on
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the spot, but |I'mgoing to go ahead and ask this question.
Do you have a position as far as conpliance deadlines or
effective date?

MR. REA: We would like the full year of
i npl ement ati on.

CHAI RPERSON ALEJANDRO.  Okay.

MR. REA: Yeah, we don't favor the phase-in
appr oach.

CHAI RPERSON ALEJANDRO. Okay. | don't have any
nore questions. Robert Aldrich, do you have any questions?

MR. ALDRICH: | do not.

CHAI RPERSON ALEJANDRO: Rod?

MR. BRELAND: Just one. | want to make sure I'm
absolutely clear on the training. Wat you' re saying, the
position that CEMI would have is that they wouldn't be
obligated to do any training for contractors, period?

MR. REA: Correct.

MR. BRELAND: Okay. | just wanted to nake sure |
understood that that was the position you were actually
saying -- any site-specific hazard or whatever, only that
you be obligated to relay information to at | east sone
representative that would, in turn --

MR. REA: Correct. W' d provide informtion and
they' d provide the training.
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MR. BRELAND: How woul d you see, as a production
operator dealing with a contractor that wasn't relaying the
i nformation possibly, and they're in your -- at your
operation, and you're aware of that, you're seeing that?

MR. REA: You know, again, | think the contractor
woul d be responsi ble, but you're saying we see a situation
that the training is not occurring. | don't know if there's
a reporting nmechani smor sonething |like that that would --
or --

MR. BRELAND: Well, | just see that -- | nean
there's potentially a problem where an operator could say’
here's information that should be relayed, and you're
driving right by, if you will, just for an exanple, driving
right by routinely, and it's obvious that information is not
being relayed, and it nay be affecting production operator's
enpl oyees as well, if there's sone issue of safety that's
not being paid attention to. It could be traffic controls,
it could be a lot of things occurring, if they' re just
sinply not -- | wouldn't say willfully not conplying with
t he conpany rul es, but maybe not been made awar e.

How do you see dealing with that as a production
operator?

MR. REA: You know, possibly just wouldn't want to
use that contractor if you don't feel confortable with them
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if they're not providing adequate, you know, they're a
hazard to the worksite

MR. BRELAND: How woul d you see MSHA dealing with
that issue, if they canme on site and the production operator
hadn't done sonet hing about it? How would you expect them
to deal with it?

MR. REA: If the production operator had not dealt
with the situation, you' re saying?

MR. BRELAND: Yeah

MR. REA: That's a good question. |'msure they'd
want to, you know, whatever your enforcenment role normally
is --

MR. BRELAND: You know, we're -- if you have a
process for insuring that mners get trained and for sone
reason they're not, certainly MSHA could, if you had a rule
there that the contractor was responsible, you could cite
the contractor. But it could be that your production
operator's enpl oyees are subject to risk because of |ack of
training. And you know, so | guess the dilemma is what do
you do to protect all mners that are at the site?

MR. REA: | guess | would just think that if it's
the contractor's responsibility, then MSHA should go after
the contractor. |If it's enployees of the producer, then the
producer should be responsible. Direct your efforts there.
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MR. BRELAND: Yeah.

MR. BURNS: Well, we would, |'msure that we would
follow our current policy on that, under his scenario where
the m ne enployees were at risk. | nean that fits under the
current policy that both could be cited for that, because
your people are at risk, also. And you do have total
responsibility for your own enpl oyees.

So, you know, what we're tal king about is
separating out. | nmean, if you want to separate out the
responsibility for training, that doesn't necessarily
separate out responsibility for violations, including
viol ations of not doing training, okay? They may not be,
you know, nutually exclusive concepts, because you still
have, you know, the responsibility of making -- the m ne
operator has the responsibility of making the mne site safe
for their mners. So even if you do carve out this training
issue, there's still sone responsibility left there.

MR. REA: Yeah, certainly | --

MR. BURNS: And it's not within this rule even to
change t hat.

MR. REA: Ckay.

MR. BURNS: | nean that's in the Mne Act.

MR. REA: Ckay. Well, | don't think we're trying
to change the underlying Act or anything.
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MR. BURNS: Right, yeah.

MR. REA: Yeah, there may be sone issues there
t hat need sone further discussion, and that's sonething |
can certainly take back to the group and | et them know
about .

MR. BRELAND: Yeah, the thing | was trying to get
at is, if you have a proposal you're making, you need to
al so consider what are the renmedies if there's a problem
with the desired result. Because that's what MSHA woul d be
responsi ble for, making sure that all nminers are receiving
appropriate training.

MR. REA: Okay.

MR. BURNS: Essentially sonme sort of, I'mjust
t hi nki ng out | oud, but perhaps some sort of good-faith
effort to insure that the contractor's enpl oyees are being
trained.

MR. REA: Okay, | can certainly take that back to
t he CEMT group.

MR. BURNS: Does that make sense?

MR. BRELAND: Yeah, that was the only question |
had. | wanted to make sure | understood that.

CHAI RPERSON ALEJANDRO:. Kevin, do you have any
questions?

MR. BURNS: No.
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CHAI RPERSON ALEJANDRC:  Mari 0?

MR. FERNANDEZ: None.

CHAI RPERSON ALEJANDRO. Thank you very nuch,
M . Rea.

MR. REA: Okay, thank you.

MR. BRELAND: Thank you

MR. BURNS: Thank you.

CHAI RPERSON ALEJANDRO: Do we have anyone else in
t he audi ence who would |like to make a statement? Yes, sir?

MR. NIESEN. M nane is first initial C, Duane,
D-U-A-N-E, Niesen, N-1-E-S-E-N. And I'mcurrently a Senior
Engi neer for Cal/OSHA's M ning and Tunneling Unit. And one
of my primary jobs is to supervise the MSHA training grant
wher eby my enpl oyees provide actual MSHA-required training,
nostly under part 48.

| made sone statenents in Ontario in Decenber, and
" mgoing to sort of rehash some of that, and address sone

of the issues here.

But first, 1'd like to make sort of a general
statement. First of all, | feel very old, because 39 years
10 nont hs ago today, on this very site, | reported for work
for the State of California. It |ooked a |lot different

then. A lot of things have changed, and a |ot of things

have not.
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About 35 of those years of ny experience have been
involved with industries that are what | call rough trades,
heavy i ndustry, heavy construction, mning, logging. 1've
been working for Cal/OSHA for the past 26 years, since its
inception in 1973. And |'ve sort of |earned by osnosis two
general principles: First of all, that safety is an
absolute survival essential and that safety training is part
and parcel of that. And effective safety training is just
as inmportant a piece of personal protective equi pnment as any
physi cal piece. And I'mquite prejudiced, | guess, toward
t hat opi ni on.

The second thing that I've | earned over the years
is that industry -- I'"'mgoing to get hit in the back by
several people here -- left to their own devices, have not
shown a great inclination to self-regul ate.

| was Conpliance District Manager for Cal/OSHA
here in Sacramento for 12 years, and | worked in the field
as a conpliance inspector for 10 before that. And history
has at | east taught nme that w thout some sort of guideline
or structure, industry tends to |lag when it cones to what |
call self enforcenent.

In my mnd | believe that led in the |ate sixties
to the passage of the federal OSHA Act; in 1970, in the
early seventies it led to the passage of California's
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Cal / OSHA Act; and |I believe in the mning industry it led to
t he passage of the Mne Act of 1977 -- sone |egislation,
sonme structure, sone regul ati ons necessary to nmake sure that
the right thing gets done.

And what | see in the proposal of part 46 is quite
|l oose. It leaves a great deal to the discretion of
operators. And for good operators that's fine. For
mar gi nal operators, for operators who are struggling to nake
ends neet, it's not so fine.

The concern generated in the past several years by
mne fatality and accident statistics, | think, pretty nuch
show where the problens |lie, and that is with smal
operators and with contractors. And these are the two
groups that, w thout some sort of structural guidance, are
going to be the groups that have their people nost at risk.

Smal | operators are struggling for surviva
possi bly, and given a whole | ot of discretion in their
training prograns, |I'mafraid they're going to neglect
their, to the expense of their enpl oyees.

Contractors may not be famliar with mning
operations in all cases. A lot of themare not. W deal
with them every day. W train about 2,500 people in
California a year with MSHA-48-style training, with
contractors and mners. And we find a great deal of

HERI TAGE REPORTI NG CORPORATI ON
(202) 628- 4888



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

23
i gnorance on the part of contractors. They're not famliar
with the situations which they go into, and they are | ooking
for some sort of guidance.

" m also an enforcer at heart, although |I don't do
that anynore. And | find that performance-oriented
standards are a nightmare to enforce. | would not want to
be an MSHA inspector and go to every new m ne and have to
make a judgnment on every new training plan and every new
instructor, whether or not they're conpetent and whet her or
not the intent of part 46 is being carried out.

| would like to see a |little bit nore structure
and a little bit nore regularized procedure for safety
training, which | believe is literally life and death.

| want to address sonme of the issues that are here
t hat MSHA has expressed interest in. First of all, the
definition of a mner, that is, who should be subject to
various types of training.

And it's my opinion, based on nmy Cal/ OSHA
experience and simlar safety regulation that went into
effect for us in 1991, that any enpl oyee exposed to the
hazards should be equally protected by the training to
protect them fromthat hazard. |If you want to call them a
m ner or a contractor or an experienced m ner, or whatever
term nology you'd like to use, the essence of the question
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i's whether or not the enployee's exposed to the hazard, and
whet her or not that person should be prepared to deal with
the hazard. His or her title really doesn't make nuch
di fference.

So I'd like to have that training expanded to
cover all those people who regularly work, or who work on a
regular intermttent fashion, and are exposed to the hazards
of m ne operation.

The second issue, | think, is the plan approval
process, and | happen to agree with this one, strangely
enough. The MSHA submttal process has gotten a little bit
sticky in the last few years, at least that's what | hear
froma | ot of operators where changes to plan approvals or
changes of plans nust be approved by the |ocal office. And
t hat involves a | ot of, perhaps, excess paperwork,
especially when you just change instructors.

And so | really have no problemw th the proposal
here. |If you have a plan on site that can be exam ned by
aut hori zed people, that's fine. Now, there should be, as
said before, a few nore guidelines and a little nore
rigidity to the style of plan and what it covers.

New miner training. This is something that | feel
rather strongly about, and | think it's based on ny Cal/ OSHA
experience. As | said before, safety training is just as
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i nportant a piece of personal protective equipnent as is any
physi cal piece. And none of us here probably would allow a
mner to walk on a mne site without a hardhat, and |
believe that a m ner should not be allowed to get into a
m ne operation wi thout proper basic training, which is a
part of the personal protective equipnent.

Therefore, | think there should be sonme basic
orientation. If you want to put a nunber of hours on it, |
suppose, in my training experience | don't think you can
conmuni cate nuch even on a small sinple nmne site in |ess
than half a day, because that's just not enough tine to
acquai nt especially a new person with the situation, the
site-specific conditions and the general hazards that exi st
in a mning operation.

And so | think there should be some m ni mum
requi rement for training of all new m ners before they're
all owed to be exposed to the hazards. Just as you woul d not
appear w thout a hardhat, that person should not be able to
appear w thout the proper training.

|, also, over nmy last three and a half years
experience since |I've been involved in MSHA training, tend
to favor the structure of part 48 or some nove in that
direction as part of that basic training.

As | stated, | think, in Decenber, there really
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isn't any secret about what kills mners. 1It's been
researched, rehashed, sliced and diced. MSHA puts out
beautiful colored charts on every aspect of what injures and
kills mners in the United States.

Therefore, the basic training should be pretty
clear. And there really isn't that nuch trenendous
vari ati on between one site and another as far as the very
basics are concerned. Powered haul age, electrical hazards,
ground conditions, things |like that are basic al nost
everywhere you go, any kind of a m ne.

And if you're going to put in a basic plan before
you let a miner go to work, | think those subjects should be
covered by regul ation.

To allow an operator to have total discretion
about where and when and what he trains his people in, |
t hi nk, would | eave a | ot of m ners unprepared, especially
with small operators and especially with contractors who
weren't really famliar with the mne site or mne
operations. And those are the people who are nostly at risk
according to statistics.

New-task training. | tend to feel strongly about
t hat too, because Cal/OSHA has a sim |l ar regulation.

Anytime you change an operation or anytinme you adopt a new
mat erial or a new machi ne, the enpl oyees exposed to that
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particul ar condition nmust be trained beforehand. It can be
done very informal. It's usually on the job. Shouldn't
present much of a problem 1 don't think.

Training instructors. | feel extrenmely strongly
about this. [I've dealt with the term "conpetent person" for
about 20 years in Cal/OSHA, and | find that to be to ne a
very odious termas an enforcer. |It's alnpost inpossible to
define, and |I've been in many many court hearings where we
harangued all day with varying results. [It's very difficult
to define what a conpetent person is.

Here it is decided by the operator who, in his or
her own wi sdom and experience, has to deci de on several
factors: ability, training, know edge and experience. And
al so on judgnent of the effectiveness. That's a very great
thing to ask of a person who is not trained in that area.
How are you going to evaluate an effective instructor if
you're not at |east acquainted with instructional technol ogy
and all the other things that go into effective training?

Part 48 requires certified instructors. There's
been a |l ot of criticismof the certification program But
actually, it's better than nothing and could be inproved.
Right nowit's left up to training specialists, | believe,
to approve accredited instructors. And in general, with the
offices that |I've worked with, they go on about four
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paranmeters. And one is mning experience, mne safety
training, instructional experience and instructional
training. | think those four things are very val uabl e.

Sonme judgnment should be nade about the quality of
the instructors who prepare mners in this |ife-and-death
situation to face the hazards they are going to do. |If you
pick a foreman or a good | aborer, or sonebody who | ooks |ike
sonebody's grandpa to do the training, it's the luck of the
draw whet her or not that mner is really effectively
trained.

You need sonebody who's acquainted with
met hodol ogy, subject matter, and understands how to get the
message across, or that mner will not be adequately
prepared to neet the hazards.

| prefer, then, certifying instructors for part
46, as well as part 48. And if you want to conpl ain about
the certification process, then fix it. Don't throw it out.
Ot herwi se you're going to have all manner of persons
attenpting to train with all manner of nethods, and their
own favorite subject matters and all that, with no structure
what soever.

To ne, part 46 also creates another problemin
t hat when one m ner noves fromone mne to another, it puts
the onus on the second operator to conpletely retrain that
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person, because he has no standard to conpare that basic
mner's training. He has to inquire or do it over again
before he starts out at a new m ne.

That's one advantage, | think, to part 48, where
you have at least a certificate which gives you a base |eve
of understandi ng of what that m ner has been trained in.
Part 46 does not allow for that.

So I'"'mvery opinionated. | think that training
instructors allowed to do this training should be certified.

Anot her problem wi th annual refresher training is
t hat apparently, according to what | see here, you wll
allow a cumul ative ampunt of that with, as | can read it, no
m nimum  Tail gate sessions or casual discussions will be
able to add up to refresher training.

In the original proposal | think that | read with
CEMT back in August, there was a comrent in one of the
magazi ne articles that the attention span of mners isn't
very long. As a trainer | take exception to that, because
one of the differences between pedagogy and androgogy,
that's the teaching of children and the teaching of adults,
is that children have very short attention spans, but adults
tend to have | onger attention spans. W're shortchangi ng
our mners by not allowing themto sit through sessions that
may be nore than five mnutes or 15 m nutes long. They can
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| earn.

The annual refresher training, now, according to
part 46, supposes the opposite, that they can accunul ate all
these five-mnute sessions into a conposite that wll
refresh them | think that's a msdirection as far as
training theory goes.

There should be a m ni num anount of time to get
any subject matter across. |'ve given several thousand
tail gate sessions and |I've sat in on several thousand nore.
And you cannot really get one single subject across in |ess
t han about 15 m nutes. You just can't do it. You' ve got to
get people's attention, you have to deliver, you have to
make a presentation that's going to stick in their m nds.
And if you allow a five-m nute session or a casua
conversation to substitute for this vital information, that
woul d be a m st ake.

Also, | don't know how you're going to keep
records of this. That's going to be a real nightmare for
t he enforcers, too. Fortunately, |I'mnot one, so that's
good.

The effective date, in nmy opinion, is about six
months. A I ot of the responsible sand and gravel people in
California who are going to be nost affected by this have
al ready got a junp-start and have conplied with part 48 for
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a long time. So, the great stanpede to conmply with part 46
| don't think is going to be quite as great as we
antici pate, because a | ot of responsible operators have
al ready got a great start.

The transition will not be that great. In fact,
for some of themit will be a downgrade from what they've
already conplied with. So | don't think you really need a
year .

| really don't have any expertise in cost
benefits. | would only like to reiterate one thing that |
heard in a neeting here not |ong ago, the |ast neeting of
this sort, from an aggregate producer. And he said when
he's asked what training costs him he says, nothing. 1It's
| ack of training that costs. And |I believe that fromny
experience that's true.

The bottomline is directly affected by safety
performance, which is, in turn, directly affected by safety
training. |It's going to show up in the bottomline. |It's
really going to be a plus, not a mnus. | believe that
strongly, as an enforcer and as a trainer.

The nore enlightened producers in California, even
t hough they were so-called exenpt, have already seen that.
We do a great deal of training for part 48 on sand and
gravel producers, and have for years in California. And to
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themthis is going to be a relaxation of the requirenents.
And so it's not going to be that odious a thing.

That's about all | have to say, | suppose, except
t hat because of the |lack of structure, because of the
di scretion given to operators in alnost all parts of this
proposal, | believe that it's going to do a disservice to
mners in the first place.

The good operators will conply and go above it.
The people who are pressed, or who can't, who are the group
at risk here, the small enployers, contractors, will not,
and therefore expose their people unnecessarily to hazards
for which they're not adequately trained to cope with.

You're going to do a disservice to the mners
t hensel ves, you're also going to do a disservice to those
progressive people in the aggregate industry in California
who have already lived up to a higher standard, | suppose,
in training their people according to part 48.

So | would like to see nore structure, a
requirenment for certification, and a m ni mum requirenment for
subject matter and new m ner training.

Thank you.

CHAI RPERSON ALEJANDRO:. Thank you very nuch, M.
Ni esen. | have got a couple questions, and others may, as
wel | .
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You indicated that you generally agreed with the
approach taken in the proposal for plan approval, but you
i ndi cated that you believed that it should have nore
guidelines and nore rigidity.

Could I ask you, do you have any specific
suggestions as far as what those guidelines or, you know,
rigid requirements m ght include?

MR. NI ESEN: The subject matters that | think are
outlined in part 46 proposed now are pretty general. The
ones in part 48 are quite specific.

Because of the availability of statistics and the
relative certainty about what hurts and kills mners, |
think there should be a basic, a little bit nore detail ed,
per haps hal fway between part 46 proposal and part 48, on
basi ¢ subjects that are comopn to npst nm nes as a
curricul um

You can still leave it up to the operator to
deci de how nmuch of what, depending on his own nning
operati on.

| would like to see a requirenent in there also
for certified instructors. |'ve already expressed nyself on
that. And | would also |like to see sone neasure of tine.
As it stands, as it's witten here, | see that there'd be
all kinds of roomto make it very informal, very short, and
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in my opinion, very ineffective.

There shoul d be some baseline in there sonewhere
about how much tinme should be spent on a training or to
execute a training plan. And it can depend on the nine
size, but it should cover those subject matters, and it
shoul d be a basic four-hour or a one-day or whatever
speci fic nunmber of hours or nunber of days to prepare them
before they go out there in the first place, based on those
basi c subject materials.

That's about the only thing --

CHAI RPERSON ALEJANDRO: Okay, that was sort of ny
next question. You indicated that as far as new m ner
training is concerned that you believe that it was inportant
to have sonme kind of initial training before the m ner
actually goes to the worksite and is exposed to hazards.

Now, the way that it is currently in the proposal
is there is four specific subject areas that nust be covered
in training before a new m ner can be exposed to m ne
hazards, you know, begin his work duties.

Now, | guess I'minterested in know ng what your
recommendations are for how we mght do that differently?
Are you saying that there should be a m ni mrum nunber of
hours of training that should be given to a new m ner before
he begins work, or specific subject areas, which is kind of
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t he approach that we have taken in the proposal ?

" mjust trying to get a little bit nore detail as
far as what it is that you' re reconmmendi ng.

MR. NIESEN. Well, it should depend on the size
and the conplexity of the operations, and that's already
witten here. However, there are certain subjects that are
pretty comon, and those are the subjects that kill nost
m ners.

And | think that maybe there coul d be sonething
witten that if those particul ar basic standards or basic
subject matters are pertinent to a mne site, that those
t hi ng shoul d be covered.

Now, nmaybe powered haul age woul d be a significant
one. That's the biggest killer we have. [It's also present
on a lot of mne sites. And | think that should be included
in basic curriculum

CHAI RPERSON ALEJANDRO:.  Ckay.

MR. NIESEN. Traffic patterns, traffic control and
all that stuff is also part and parcel of that. That's
present on any mne site. |If there are certain machinery
i ke conveyors, first aid certainly should be covered.

Per haps there could be a list made up that would
cover nost, simlar to part 48, and an operator could be
given the discretion to pick those subject matters which are
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pertinent on his mne site, or her mne site, and train in
his plan to neet those things which are particularized to
his site, out of a standard |ist.

And maybe that could be a criteria for judging his
pl an whenever he's inspected.

| don't want to force people to train in
under ground rescue when they don't have any underground.
That would be foolish, a waste of tinme. But mybe a certain
set of subject matters from which an operator could pick
according to his operation.

CHAI RPERSON ALEJANDRO:.  Okay. Now, | have one
final question. You indicated that you did not agree with
t he approach taken as far as "conpetent person” in the
proposal. And you indicated that a part 48 type approval
scheme woul d be nore appropriate. But you also indicated
that you know, to the extent that there were problems with
the current part 48 scheme, that that should be fixed.

Do you have any suggestions, | nmean,
hypothetically, if we were to take a nore part 48 type
approach, what would be your recommendati ons for how to nake
t hat schene better?

MR. NIESEN. Well, it's been ny experience that
MSHA certificates have been handed out at the conplete
di scretion of the training specialist. Sonetines that's
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pretty | oose.

"1l have to conplinment the people that are in the
positions that | deal with now, M. Tobin and M. Sal ois and
t hose people that 1've nmet at the Acadeny. Their opinions,
as expressed to nme, seemto set certain areas where they
| ook into the matter. And | enunmerated four.

Per haps that should be -- sonething |like that
shoul d be formalized and a potential instructor should have
sone experience or training in those areas, as a m ni mum
and still leave it up to the training specialist to evaluate
that, so that there would be at | east a baseline conpetence
of subject matter or experience that would qualify an
instructor to go forth and do the training.

| train instructors, and | use the MSHA format.
There's been a trenmendous demand, especially since part 46
was runmored. And | get all kinds of people. | get sone
whi ch are going to make very good instructors, sonetines
fromthe rank and file. | get other people who are going to
make | ousy instructors.

There's really no way to tell, but the best thing
you can do is to prepare themin certain areas that at | east
ground themin the principles and the techniques to be able
to get the nessage across, as well as either train them or
have experience in mning processes, because that's
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i nportant, also, if they're going to teach them And the
training specialist can still decide that.

But perhaps a little bit nore delineation, |
suppose, of the areas that they need to be reasonably
acquai nted with, would be val uabl e.

CHAI RPERSON ALEJANDRO. Okay. | think that's al
| have. Robert Aldrich, do you --

MR. ALDRI CH: No questi ons.

CHAI RPERSON ALEJANDRCO: Rod Brel and?

MR. BRELAND: Maybe a couple of clarifications,
and maybe a request, too, Duane. You had sone real good
comments you nmade, concerns about definition of mner, for
exanpl e and the new mner training. And you've |listed sone
potential subject matter.

Are you intending to submt coments al ong the
lines for clarification of maybe what you're suggesting as
definitions?

MR. NIESEN. Yes, |I'd like to. You know, |'ve got
t he usual bureaucrat's excuse of no tinme, but, yeah, | want
to do that.

MR. BRELAND: Yeah, | think it's an inportant
thing for you to do.

If you're conparing simlarities to part 48
structure that you like, versus the | ooseness you don't
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like, I think it would be good to show what you think woul d
fit nore appropriately.

The "conpetent person” issue, particular you
tal ked about -- you're saying, for instructors, if you have
a list of some of the m ni mum experience and training, or
t houghts on that, that would be good that that's included in
that, as well.

You tal ked about the approval process, | don't
know i f you're working well out here, but if there's areas
in the present approval process that we have in part 48 for
instructors that you think need fixing, or you said that
there --and there obviously is sonme disparity around the
country there, but again, if you have suggestions there we
woul dn't want to even renotely consider going forward with a
new rul e that woul d adopt problens we've had fromthe past.

MR. NI ESEN. Yeah, we had quite a neeting back at
the Acadeny in April on that particular subject, and |I had
about 20 people fromthat many states. And the only thing
we did not have at all is a consensus of opinion about part
48 or part 46, so it's a w de open thing.

MR. BRELAND: Ckay. That's all | have, just nore
of a request than questions.

CHAI RPERSON ALEJANDRO. Kevi n?

MR. BURNS: The only thing that hasn't been asked
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and |'mnot clear on is, you nentioned the problemw th the
record keeping and certification of training my not be
cl ear enough so that one operator would know what a m ner
was trained in?

MR. NI ESEN: Yeah. | have a concern in two areas,
actually. First of all, training given by a m ne operator
under part 46 seens to be highly individualized, and part of
that's good, but when a m ner transfers to another mne or
wants to go to work sonewhere el se, the new enployer is
going to be saddled with an extra burden of trying to
determ ne what that m ner has been trained in and whether or
not it applies at his mne, and possibly retraining. To ne
that's harder than accepting a basic certificate.

The second thing is on the refresher training,
whi ch apparently will be allowed to be an aggregate of
several small, short sessions, | don't see any guidelines in
here for an operator to decide when he's finished. What
constitutes, how many 15-minute tail gate sessions does it
take to make up an ei ght-hour day, what subject matter, and
how is he going to prove that to MSHA or anybody el se who is
exam ni ng whet her or not he's met his annual refresher
comm t ment ?

MR. BURNS: The annual refresher would fit into
the sanme requirenments, you know, for records of training.
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And even though this doesn't specify that they have to use
t he 5023, they could if they wanted to.

But it still requires that it indicate the type of
training conpleted, the duration of the training. So a |ot
of that information should be on these records if they're
conplying with the standard.

MR. NIESEN: He gets to make up his own record
form is that correct?

MR. BURNS: Yes, --

MR. NIESEN: So he could have a --

MR. BURNS: -- or they could do a spreadsheet or
sonething like that. That's what they suggest ed.

CHAI RPERSON ALEJANDRO. W th certain m nimm
i nformati on, of course --

MR. BURNS: Yeah.

CHAI RPERSON ALEJANDRO. -- incl uded. But the
t hi nki ng behind that was we were getting a |lot of comments
from peopl e who indicated they wanted flexibility in format,
particul arly given, you know, the conmputerization of so nuch
of the record keeping.

And so rather than rigidly requiring that records
be kept on a 5023 or sone other type of specific MSHA-
approved form we were intending to give themflexibility.
But there are m nimum i nformational requirenents for those

HERI TAGE REPORTI NG CORPORATI ON
(202) 628- 4888



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

42
records that would need to be foll owed.

MR. BURNS: Yes, if they weren't able to pull out
of those records what sort of subjects this person had
training on, then it wouldn't be in conpliance with the
rule. Because it does state the type of training conpleted
in there.

And, you know, | don't think we can necessarily
elimnate the problemyou re tal king about with a new
enpl oyer. | nean, there are nine operators out there now
that retrain mners, even though they have 5023s, because
you know, you fill out that formyou still don't know what
they're trained on.

So, you know, we can't get rid of that problem |
mean that's, no matter what this rule says there will be
sonme operators, and you know, they're very conscientious
operators, they're going to retrain new enpl oyees because
they want themtrained in their way.

MR. NIESEN. Well, they should. Some will and --

MR. BURNS: Yeah.

MR. NIESEN: -- of course, the other side won't.

MR. BURNS: But | don't see any way that the
docunment ation could rule that out, you know, for a new
enpl oyer, that they would totally know exactly what that
person had. Unless they were famliar with the other
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conpany, you know, that way they m ght know.

MR. NIESEN:. That's going to put a burden on them
to determ ne what -- and or start over again, one or the
other, that's what | figure --

MR. BURNS: Yeah, they should be able to determ ne
that the person had training in explosives. Say this m ner
canme from sand and gravel and they didn't use expl osives.
And he's gone to a quarry and he's going to be exposed to
expl osives. And they should be able to determ ne that he

didn't have that, you know, based on the records.

| think that's all | had that wasn't already
asked.

CHAI RPERSON ALEJANDRC:  Mari 0?

MR. FERNANDEZ: No questi ons.

CHAI RPERSON ALEJANDRO. Thank you very nmuch, M.
Ni esen.

MR. NI ESEN: Thank you.

CHAI RPERSON ALEJANDRO:. |Is there anyone el se here
who has not spoken who would |like to speak? Yes, please
cone up to the podium and state your name and spell it for
the court reporter, if you coul d.

M5. MOORHOUSE: Nancy MO O R H-OU-S-E, Safety
and Environnmental Director for A Teichert & Son. W're a
maj or sand and gravel operator in California, with close to
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300 mi ners.

CHAI RPERSON ALEJANDRO: Excuse nme, could you spel
t he name of your conpany?

M5. MOORHOUSE: Yes. That's A. T, as in Tom E-I-
CHE-RT. W've been in business since 1887, so we
appreciate health and safety training for our people,
because the last thing we want is fatalities.

We' ve been doing part 48 training ever since |'ve
been in the departnent, and found it effective, although
sonewhat cunbersone with the requirenents of certain aspects
that we just don't get involved in, in sand and gravel
operations, i.e., explosives, self rescue, et cetera.

And | will submt witten coments. | just wanted
to get on the record today.

The chal l enge that we al ways face as m ne
operators is the com ng and goi ng of people on and off the
site for delivery, et cetera. And under your part 46
requi renents, where the production operator is responsible
for the hazard awareness training and the docunentation of
t hose people, delivery personnel, et cetera, it can pose a
problem And I'm |l ooking at it fromthe enforcenent side.

When we do get visited from MSHA i nspectors -- and
| have to comment, they do do a good job, but we still have
frustrations with themin terms of interpretations of what
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is so. | think in some degree we're opening a Pandora's Box
in terms of the level of citations that could be issued for
sone nuances that maybe are outside of our control as a
producti on operator.

In my written coments |I'I|l propose sone
suggestions to that. | appreciate signage and verbi age such
as that as adequate training, but invariably we'll find that
enforcenment officer that will be sonmewhat of a zeal ot and
you know, we've got our hands tied in some situations,
because we just don't always have control of those people
that come on and off site.

Ot her than that, | think the flexibility that
you're proposing in part 46 is acceptable. | think we've
al ready incorporated that under the part 48 anyway.

| think it is inportant that new m ners receive
ei ght hours of training before they hit the mne site.
Because they do need to understand the chall enge does cone
in the fact when you inherit someone el se's m ner, whether
t hey conme from anot her conpany or whatever, making sure that
t hey' ve got adequate training. W just take the position
we're going to train themall because we can't trust what
sonebody else did. |'mnot saying that's a negative, but we
want to make sure they understand the uni queness of our
pl ants.
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So, with that, I'll submt witten conmments. But
| just wanted to get on the record such far.

CHAI RPERSON ALEJANDRO. Could | just ask a couple
guestions? And | don't want to put you on the spot. But,
as far as, you know, site-specific hazard training is
concerned, do you have any specific suggestions for how the
proposal, or the final rule could address the concerns that
you have about inconsistent enforcenment and our
interpretation, or whatever?

MS. MOORHOUSE: Not off the top of my head, but
|'d be glad to submt that in witten comments.

CHAI RPERSON ALEJANDRO:. Yeah, | nmean we are al ways
interested in, you know, specific recommendati ons for how we
m ght address, you know, specific problens. So if you, you
know, if in your witten comments you could give us that, we
woul d really appreciate it.

MS. MOORHOUSE:  Sur e.

MR. BURNS: When you're tal king about that you
don't have control over who's com ng on your property,
you're tal king about |ike where you -- well, you may not
even contract with these truckers, your custoner will. And
then they m ght even have subcontracts.

So is that what you're tal king about that you
can't -- you have a hard tinme keeping track of who the truck
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drivers are that are new to the m ne, and which ones have
been there before? Because it's -- that can be changed on a
daily basis al nost?

MS. MOORHOUSE: Absolutely, because we use outside
haul ers for trucking. | nmean you can take it to the nth
degree that even, you know, when the post office delivers
your mail whatsoever, | nean it's a new person every day.
And to what degree do we go on sone of that?

| mean | don't want to nit-pick some of this, but
to the sane effect, | mean, yeah, we want to provide a safe
wor k environnment. We have an obligation as an enpl oyer to
our enployees primarily, and that's why that independent
contractor relationship is so vital. You know, that they
make sure their people are trained. O herw se, we becone
t he watch dog for everybody, and at some point you reach
critical mass and it's not effective anynore.

MR. BURNS: Okay, |'mnot sure if you were here
when this was raised before, but you know, the issue is how
do we determ ne, perhaps, that the operator nade a, for |ack
of a better term a good faith effort to determ ne that
contractors are taking the information that you provide them
and providing it to their enpl oyees.

You don't have to answer it here, but | think
that's really what we're |ooking for in this area, that
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there should be sone -- there's not a total disconnect, that
there has to be some nechanismthat there's some sort of
good faith effort made to make sure that this training is
bei ng provided and not put in the circular file sonewhere.

MS. MOORHOUSE: | appreciate that.

CHAI RPERSON ALEJANDRO:.  Rod.

MR. BRELAND: Yeah, a couple. The exanpl es of
i nconsi stency, | think you just touched on |like you could
have verbi age or signage, and you're representing a nultiple
of operations, | assume? Are you consistent at those
operations with the type of indoctrination you do, or hazard
training you do for your truck drivers and signage and so
forth? 1s that consistent from one place to another?

MS. MOORHOUSE: As best we can be, yeah

MR. BRELAND: And have you found that that's been
m sinterpreted, or interpreted differently fromone place to
anot her by enforcenent, is that what you're tal king about,
as being adequate?

MS. MOORHOUSE: Well, you've got a couple of
things. You' ve got the enforcenent side that's trying to
find things wong. It's their job.

But then even when you have i ndependent people
visiting your mne site, they're not always in conpliance
with the requests that you make, such as personal protection
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equi pment, or hardhats, or et cetera.

And that gets a little tenuous as a producer in
maki ng sure that, you know, we've got our own people to take
care of. And you get 200, 300 truckers a day and they're
runni ng around wi thout hardhats, it's a very onerous
Situation.

We do the absolutely best we can, but you've got
| anguage barriers and sone other issues there societal-w se
that we have to take on. And you just do the best you can.

MR. BRELAND: Do you have sonme sort of -- and
| ' ve heard this brought up, matter of fact it was brought up
in Olando, that they thought they were going to have to go
to bilingual for scal ehouse people or something, to --

MS. MOORHOUSE: We're even going to pictures to
make sure that we're nore universal. | nean it is a
challenge. It is a challenge.

MR. BRELAND: Are you presently doing some sort of
checklist, or is it nmostly a signage thing or inspections to
a contract conpany when you hire them for haul age and stuff?

M5. MOORHOUSE: We do checklists. W also make
sure contractually that it's in the contract that they sign
to nmake sure that it's very clear that they have to follow
part 48 training requirenents when they cone onto our job
sites, so that we have sone venue to go back.
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MR. BRELAND: That's for the hazard training.
Then you nentioned you thought the eight hours was probably
a mninmum before, if you had new enpl oyees for your own
operation | assune.

What kinds of things -- do you have a |ist,
yoursel f, or an outline of the eight-hour training you do
for new enpl oyees?

MS5. MOORHOUSE: Um hum

MR. BRELAND: That woul d probably be good to
submt with your comments.

MS. MOORHOUSE: Okay.

MR. BRELAND: |If you have that. That's all |
have, thank you.

MS. MOORHOUSE: Thank you.

CHAI RPERSON ALEJANDRO Kevin, do you have
anyt hi ng el se?

MR. BURNS: No.

CHAI RPERSON ALEJANDRC:  Mari 0?

MR. FERNANDEZ: No.

CHAI RPERSON ALEJANDRO. Thank you very nuch.

MS. MOORHOUSE: Thank you.

MR. BURNS: Thank you very nuch.

CHAI RPERSON ALEJANDRO: |Is there anyone el se who
woul d like to speak. Either someone who has al ready spoken
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or someone who has not yet spoken, before we close the
heari ng?

At the back of the roomon the table in the corner
is an attendance sheet, and we would appreciate it if anyone
who is here who has not signed up would, before they |eave,
sign up on the sheet so that we have a good idea of who was
at the hearing.

"Il give you a little bit of an idea of what
cones next.

As | nentioned earlier, we have two nore public
heari ngs next week on part 46. The record will remain open
for subm ssion of witten coments until June 16th. And
after the record closes, MSHA will then work diligently to
prepare a final rule for publication in the Federal Register
on or before Septenber 30th of 1999.

And obvi ously, depending on the decisions that we
make, as far as effective dates and conpliance deadli nes,
sonetinme in the conm ng nonths or year the industry will need
to begin to conply with the requirenments in the final rule.

| thank everyone who canme to the hearing today. |
particul arly appreci ate the speakers.

And wi t hout anything further, this hearing is
cl osed. Thank you very nuch.

(Whereupon, at 9:35 a.m, the hearing was cl osed.)
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