- GeoraaAMINING
7 ASSOCIATION

e ‘octo‘ber 16, zo_oai

-~ Ms. PatrrmaW Srlvey, Actrng Drrector B
- Office of Standards, Regulations and Varrances
- us Department of Labor L
..+ Mine Safety & Health Admlnlstratlon

1100 Wilson Blvd., Room 2350 -
o Arlrngton Vrrglnla 22209 3939 “ '

Subject - RIN 1219—A851 Comments to 30 CFR Part 100

 VIA E-MAIL: ZZMSHA- comments@dol gov
e VIA Hand Dellvery i

3 Dear Ms. _Srlvey:

— The Georgla Mlnlng Assomatlon (GMA) and the Georgla Constructron Aggregates

- Association (GCAA) appreciate the opportumty to submit comments to the record

- regarding the Mine Safety and Health Administration’s. (MSHA) “Criteria-and Procedures
for: Proposed Assessment of CMI Penaltles” rule proposed on September 8 2006.:

GMA is- made up of 42 mrnmg companres and 170 assomate companles representmg :
- almost 8,000 ‘miners in the state of Georgia. An additional 1,000 to 3,000 people work
~in-our rndustry as contractors “Our:industry produces 17. drfferent industrial minerals
. mined in over 500 mining quarries, pits or dredging operations throughout the state of
R Georgia. These mines and manufacturmg facrlrtles produce $1 6 b||||on worth of mineral
productlon each year. t : : S

\ GCAA is made up of 9 crushed stone producers 100 trucklng operatlons and over 150

associate companles operatrng in 80 facilities in Georgia. The annual production of

these companies is over 86 million tons with an estimated value of over $650 million.

Aggregates are used in nearly all residential, commercral and lndustrlal bqurngs and is
ooa pnncrpal component in all hlghway constructlon

’GMA and GCAA are commltted to the safety of Georgla miners. Safety is, and erI ;
* continue to be, the number one pnorlty for the mining industry. Our Associations have a

o fjornt safety commlttee of some 55 safety professionals, which meets monthly our
" committee has " reviewed comments provided by NSSGA regarding the. proposed, g

| ',assessment of crvrl penaltles and we: are in total agreement wrth their posntron In B
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addrtron we have mcluded some addrtlonal concerns that we have wrth this proposed
ruIe » : : : :

| Our commlttee rs concerned that we were not provrded wrth an- adequate opportunlty to

~ attend the publrc ‘hearings that were held with regards to proposed rule. ~With the
“number of mining facilities in the. state of Georgia, it was our hope that a hearing would-

. have been held at a Iocatron such as. Atlanta The closest hearrng to our state was held e
o n Blrmlngham AL ‘ , : ,

o ReSPonse to MSHA’s Proposed Rule e

| ) We realrze that some of the proposed revrsmns are requrred by the MINER Act of 2006 1,
The items whrch will most adversely: lmpact the mining mdustry rnclude the following: =~
A civil. penalty of $5, 000-$60,000 for failing to report an |nC|dent/ac0|dent which

- ~would like clarification with- regards to. when this 15 minute rule begins in the o
- “event of an rnmdent/accrdent that poses a reasonable risk of death : ‘
e A minimum penalty for 104 (d)(1) of $2,000. '
e A minimum penalty for 104 (d)(2) of $4,000. R R S
. e The addition of “ﬂagrant vrolatrons” wrth an assessed crvrl penalty of not more
i than $220 000 , : L S ,

'Our Assocratlons understand that” these specrfrc provrsrons were mandated by’ 3
\Congress and erI not further comment on these changes wrthrn thrs document

- However the balance of the rule proposes changes that are srgnlf cantly beyond those,

required by the MINER Act. These |tems include the following:

e An increase of penalty pornts in all categorres (size of operatlon hrstory,
s neglrgence and gravity). l ,
e The decrease of the “good farth reductron” from 30%-10% and the ellmmatron of

- the addrtron of 10 points for fallure to abate. :

¢ Reduction of mine site history from a24- month perlod to a 15-month perlod

«  Addition of a new hrstory of repeated violations category. :

e The- mrnlmum ‘penalty for regular assessment of $112 the maxrmum penalty of -

-..$60,000. - ,

- e Removal of the smgle penalty assessment ‘
e Removal of the .excessive - hlstory for non-substantral and srgnlfrcant (S&S)
. violations. - ‘ :
& Removal of the criteria for when to use specnal assessments s
e Reductron of time. to request a conference from 10 to 5 days L

. GMA and GCAA feel that some of the rules proposed changes would penalrze the vast -
- majority of the industry; for the action of few. There is no established data to suggest,

' “that mcreased penalties will drive improved safety performance within the overall mining =

flndustry Accordrng to our statrstlcs the number of crtatlons rn Georgra have mcreased ,

poses-a reasonable risk of death within the first 15 minutes of occurrence We




- over the Iast two years, however our mcrdent frequency rate remains the same.
Regardless  of the number of citations that have been written, Georgra has' always

- maintained one of the best safety records in the nation because of our commitment to - :'
employee safety. Our concerns with MSHAs proposed rule ‘as well as answers to

MSHA’s mqurrres are outlrned below
j fEconomlc Data Provrded to Publlc

| \GMA and GCAA revrewed the provrded statrstrcs and tables wrthrn the proposed rule

e There does not appear tobe- information available to either analyze, or confirm MSHA’s o i

‘assumptions within the proposed rule. The majorrty of the provrded data is divided
“between coal, and the metal/non- metal mdustrres The proposed penalty rncreases will

_ have.a srgnrfcant |mpact upon’ the stone; sand and industrial mineral mdustrres S

) fbusrnesses based on the fact that there is a larger volume of plants that are subject to
“ . mandatory mspectrons ‘As stated previously, penaltles do not drive compllance, we
. believe that it is- counterproductlve It is our concern that the money used to pay
resultlng penalties may divert résources that ‘could otherwise be used to enhance
- overall safety and health for the miners. MSHA provrded no hard data to support their
- stated position of driving safety improvement by increasing penalties significantly for:

7 “violations. Our request that MSHA' provrde the publrc wrth the sources of data that was

© usedto conduct therr varyrng analyses

V‘”"Deflnltlon of“SmalI Mlne”~ SRR e o e

i MSHA’s det" nltlon of a small mlne is different than the Small Busrness Admrnrstratlon s |

definition of small mine, which is defined as “less than 500 employees”. In the crushed B

~ stone, sand and gravel |ndustry, all mines are- small mines, yet MSHA fails to recognize:
this fact and arbitrarily established its own definition of small, medium and large mines.
Furthermore, many industrial mineral ‘operations would also fall under the definition of a
~“small mine”. The agency needs to establish a definition that causes compllance
~ records of all operators to be reviewed and to bring them into complrance wrthout, -
creatlng an unfarr competltlve advantage to any operator or mrnrng sector :

‘ Mme Slte versus Controllmg Entlty

| MSHA spemﬂcally requested comments whether"‘m conSIderJng the size of the
~operators (should) great(er) weight should be- placed on the size of the controllrng

e “entity.” 'We agree with NSSGA’s recommendation that MSHA ‘continue to look only at

the individual. mine site and not to place greater weight upon the size of the controllrng;

. entity. The stone 'sand and- gravel industry consists of numerous plants each in its own
local market. “To look at issues on a- company—wrde business would create a fmancral"

'_:drsadvantage against. small businesses owned by large companies, and promote an

.~ adverse competitive’ env1ronment in local markets. It is essential to ensure that all -

operatrons are treated equally wrth respect to wolatrons and penaltles that drrectly affect R .
safety : e : FE ,




i Slngle Penalty Assessment Crlteria

. We urge MSHA to retam the srngle penalty assessment Operators must elrmrnate aIIf s
“hazards and legitimate violations, but the enforcement of the regulatlons by agency
personnel is not equal and consistent. Removrng the single penalty may result.in higher~ -
penalties for citations erroneously issued, more contested citations, and-the diversionof -

resources away from improving safety and healith in the mine. Removing the single
~penalty has the potentlal to create a more adversarial relat|onsh|p between MSHA and
‘operators wrthout maklng mrnes safer and healthrer for mmers . e

| lt is rmportant to recognlze that such crtatrons often oceur for hrghly subjectlve -
- conditions where one inspector may find a situation in-full conformity with 'MSHA
‘ requrrements whlle another issues a citation because he/she. speculates that a minor

" hazard might exist if the condition continued to exist in the future. Often, these involve

. housekeeping (e g, small amounts of material on a- walkway that is rarely accessed,
“uncovered trash cans, minor holes-in guards where no one has access to the area, and -

equrpment defects where the equrpment has not been rnSpected prror to berng used for -
‘ the day and is not in servrce) \ : . :

| :Other categorres of non- S&S crtatrons rnclude paperwork (e g late fi llng of a 7000 2: -
quarterly hours’ report) failure ‘to note an inspection date’ on a fully-charged fire

“extinguisher, “or faded labels or other technical violations of MSHA's hazard

- communication standard (30 CFR Part 47) Often, these are rated as “no Irkelrhood of' ‘

R rnjury and “low or* neglrgence

B Under Occupatlonal Safety and Health Admmlstratlons (OSHA’s) analogous penalty :
- system, similar violations are classrfled as “other than 'serious” (sometimes as “de

~minimis’ )and it is common that no penalty at all is assessed. It is sensible that, if MSHA

- must issue a penalty that the single penalty assessment is maintained for these low/no -
- hazard technical violations. We do not object to the single penalty berng raised to the -

minimum penalty under the revised Part 100 criteria, or $112 per citation, for those non- -
~ S&S citations that are rated as involving ‘no, low or moderate negligence, and MSHA

~ . already -has- authority to specially assess “hlgh” negllgence non- S&S crtatrons

Therefore the proposed deletlon of the smgle penalty is. unnecessary SR

| Regular Assessment Crlterla =

- Perspectrve 1 GMA and GCAA support the VPID crlterra due to the fact that |t
o drscourages high rates of citations. In addition, NSSGA supports establishing minimum

. number of citations (10in the precedrng 15 months ‘under the proposed rule) which RN
. trigger history points, because many small or intermittent operations may not have

~ sufficient overall: mspectlon days to offset such a relatively low number of citations. -In i

“addition, we support the same criteria applying to contractors working at mines. Many o
* . small businesses hire out contractors for their business needs. Penalizing contractors

o fmay deter therr busrness and brrng unnecessary hardshlp upon smaller operatrons




Perspectlve 2: [GMA and GCAA have several concerns. w1th the proposed regular"
- assessment criteria.. -~ The Violation Per. lnspectron Day (VPID) criterion does not-

recognize the- dlfference between surface mines, underground mines, and lntermlttent_ o

‘mines. These mines have varying amounts of -inspections, -which may impact their -

VPID. For example, an intermittent mine may be inspected only once per year during a o
10 hour inspection. ‘If the mine obtains ten violations, that would amountto g VPID of 2.~ -
" According to the proposed rule, “MSHA belleves that operators of mines with a VPID in -

the mid and upper levels show the least concern for compliance with the. Mlne Act and
MSHA safety and health standards and regulatlons\ " However, if this same mine would

e : have an addltlonal mspectlon W|th|n the calendar year it may reduce |ts VPID ]

: The t“ ve—fold lncrease in penalty pomts for: those C|tat|ons class1ﬁed as' unllkely to

“result in injury or iliness does not appear to be justified. This effectively eliminates the ba

~ ,dlstlnctlon between S&S and non-S&S citations from a penalty perspectlve (a non-S&S -

o citation classified as: unlikely/fatal would have 30 penalty points for graVIty whereas an

S&S citation classified as reasonably likely/lost workdays would carry 35 penalty pomts |
for grawty) The current penalty pomts for grawty should be malntalned I .

i GMA and GCAA oppose reducrng the good faith penalty from 30% to 10%. GMA and:
"GCAA support the removal of the ten-point- penalty for failure to abate Reducing the' o

percentage may be a dlsmcentlve for operators to abate ina tlmely fashlon
; Repeat Vlolatlon Cnterla

GMA and GCAA do not- |dent|fy a need to |nclude the repeat violation” category in the

_ regular assessment penalty point scheme, and ‘it should be deleted. * The “repeat

- violation” category appears to be redundant with the “history of violations” criteria.
~ Moreover, because many of MSHA's standards are subjectively interpreted, MSHA(-
“inspectors can-use a single standard to cover a multltude of unrelated conditions:(e.g.,
“safety defects” under 30 CFR 56.14100 can relate to everything from a broken taillight,

~a cracked mirror, or a defective windshield wiper. This standard is a broad standard so -

. a true history wuth this standard’ may not be the same specific violation.). Therefore, a -

* “history” of repeated citations under 56. 14100 does not mean that the exact same
“condition is reoccurring. . MSHA lnspectors can use a single standard to cover a:
multltude of unrelated condltlons thereby creatlng an unfalr hlstory ‘ : ‘

) Another concern occurs when VIoIatlons are not grouped into a smgle C|tat|on usmg a

““pblanket C|tat|on” often exercised by other federal agencies, like OSHA. If an operator

" missed inspecting its fire extinguishers by a few days and is in technical violation, it will

“find that it gets a separate citation for each fire extnngursher on the mine site. It would

easny be pOSSlble to acquire 10 or more CItat|ons for -this under a single |nspect|onf

 MSHA’s paperwork standards are also easuy prone to multiple citations under a single: -
: standard (e.g., the HazCom standard, under which a separate citation is issued foreach -
missing MSDS, faded label, or substance that was inadvertently - omitted from'a -
* chemical inventory list). In_ recent years, there has been a trend toward scrutinizing.

| 7000 2 quarterly hour reports and, ‘if the mspector dlsagreed wnth ‘how hours were,.




', computed he would issue separate CItatlons for each quarter gorng back three years =

" (for a total of 12 cntatlons) Such a scenario would, under the proposed criteria, trigger7
“repeat” points for- future inspections. - This would -ultimately "build a hlstory for “de =
minimus” issues that may not necessarily be hazardous to the miner, not to mention the =~
extremely negative and lmmeasurable |mpact |t would have upon the publrc perceptlon','(f» RPNt

of the mdrvndual mine site.

Smce the Sago mme mcndent our members ‘have expenenced an lncrease |n the

~negligence level from being mostly low to moderate to_moderate to high without any. S

" apparent justification. This recent change in negligence Ievel will negatlvely |mpact our:

R repéat violation criteria.  Until MSHA can ensure consistency in its enforcement and.

unless it switches from performance orlented standards to objective criteria, the repeat
_citation criteria should be rejected. At a minimum, onIy S&S citations should be included -

‘under: the “repeat” criterion and _the number of inspection days should also be

e consndered (with an exemption for small operatlons that have relatlvely few mspectlon o

e 'days as noted above for the VPID. criterion).

Speclal Assessment Crlterla o b

".The current cnterra MSHA mtends to use for speCIaI assessments are needed and;
should not be ellmlnated Though not intended, removing the eight criteria could

Jpotentlally expand the use of special assessments, mcreasrng demand on company and- .
MSHA resources. As stated previously; agency personnel can interpret regulatlons in-

an inconsistent and subjectlve manner, . Removing standard criteria would decrease the -
.- possibility of the special assessment process being.objective.. Wlthout specific criteria,
v ,dlscretlonary ‘special assessments  will drive operators to . contest more V|olat|ons

f mcreasmg workload for both the operator and MSHA :

: Conference Requests 7 ‘ |
,'GMA and GCAA recommend that MSHA be conS|stent with OSHA where a 15 day tlme.

period to submit additional information or request a safety and health conference is
- _granted. At a minimum, we recommend that MSHA maintain the current 10—day period.

: - .MSHA'’s proposed change would not provide mine. operators with sufficient time to .~
‘evaluate and determine the appropnate course of action to take following issuance of
citations - by MSHA. We would also like to request that MSHA make the time period

begin at the conference close out date instead of the date of the citation, Our reasoning
- for this suggestlon is that recently some of our members have recelved citations or a -
change in a citation after the inspection close out via ‘mail (for example, one of our

e members had an mspectlon where no citation was written at the time, the mspectron :
~ was closed and 3 ¥ weeks later-they received a citation in the mail, which was past the

o exustrng 10 day time period to schedule a conference and thus leaving the operator.with e

' no other recourse than legal action).- The stone, sand and gravel industry is' somewhat

- -unique due to’ the fact that many of our members have remote locations, It is very -

S pos3|ble for a citation not to reach the proper hands in the: amount of time to- requesta
o safety and health conference In addltlon atl operatlons need time to seek the




‘approprrate gwdance before movmg forward wrth a safety and health conference ln ;
--any case, cIarrf catlon must be made as. to whether thrs is worklng days or calendar s
~ days. « i » -

R . Conclusron

' :Thank you for the opportunrty to: make the concerns of our Assocratlons known toj_

|  MSHA durrng this comment perrod -Our goal is very srmple in our ‘industry, we want .

daily to have every employee go home in the same. physrcal condltron that they' f*":"
s experlenced when they arnved at the mine site. SR N

Srncerely,, e

'_“,LeeR Lemke\ s [ ‘"‘"’J"”Sﬁiﬁ“'c:'ardosa'
- Executive Vice Presrdent . . Executive Dlrector : a
Georgra Mrnlng Assocratron R Georgra Constructron Aggregates Assocratron -

= 'Cc Ed Egee Ofﬁce of Senator Johnny Isakson






