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I, Lauren H. Deerman, a Court Reporter of
Birmingham, Alabama, and a Notary Public for the State
of Alabama at Large, acting as Commissioner, certify
that on this date there came before me on the 13th day
of January, 2011, at Sheraton Birmingham Hotel, 2101
Richard Arrington, Jr. Boulevard North, Medical Forum G
Meeting Room, Birmingham, Alabama, commencing at
approximately 9:00 a.m, testimony in the above cause,
whereupon the following proceedings were had:

GREGORY R. WAGNER: My name is Gregory
Wagner. I'm the deputy assistant secretary for labor
for Mine Safety and Health, and I'm also a physician.
Before we get started on the formal hearing, I'd like
to speak a little bit about those factors that have
motivated the Agency to try to work on the issue of
black lung and brought us to the point of proposing a
new set of regulations. I'd like to thank everybody
who has come here this morning and recognizing you're
braving the cold and the unusual weather and also
bring you greetings from Joseph A. Main the deputy
assistant secretary that leads the Mine Safety and
Health Administration.

Many of you recognize this photograph.
It is of the Farmington No. 9 Mine in West Virginia,

1968. Fire explosion at the mine resulted in the
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deaths of 78 miners. It also created a public focus
that resulted in the 1969 Coal Mine Health and Safety
Act. That act made significant improvements towards
improved safety and the prevention of fires,
explosions, and injuries and death from mining, but

it also was developed at a time that there was a lot

of tension being paid to the lung diseases that

miners get, known collectively as black lung. That
act not only created new rules in order to prevent

acute injuries and fatalities but also made a

commitment. In the 1969 Federal Coal Mine Health and

Safety Act, Congress mandated that respirable coal
mine dust exposures be reduced to a level they said
which will prevent new instances of respiratory
disease and the further development of such disease
in any person.

Following the Scotia Mine Disaster in
1976, another set of legislation was passed, The
Federal Mine Safety and Health Act of 1977, and in
that, Congress said that the secretary shall set
standards which assure on the basis of the best
available evidence that no miner will suffer material
impairment of health or functional capacity even if
such miner has regular exposure to the hazards dealt

with for such standard of the period of his working
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life, no miner shall suffer.

Well, what's happened? 1995, the
National Institute for Occupational Safety and Health
did a comprehensive review of the world's scientific
literature. Their analysis was published --
published in this document. The criteria document
that made a series of recommendations for how to get
rid of black lung. They noted that black lung was
continuing beyond that that was expected and that new
information could be brought to bear on it. The
secretary of labor, at the time, set up an advisory
committee made up of labor industry and independent
experts, and they reviewed the NIOSH criteria
document and any additional scientific information
that they could.

They came out with a series of
recommendations and conclusions. What we're doing
today is a logical continuation of the
recommendations from the National Institute for
Occupational Safety and Health and from the
Secretary’s Advisory Committee. Let me spend a
minute to tell you about black lung. You can see in
these pictures a normal lung, piece of a normal lung,
that's over on the left side. In the middle, you see

what happens is coal mine dust begins to be



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

deposited. You see the black areas that coal mine
dust is there. The lungs begin to scar. Holes begin
to form.

And you see on the right side the most
advanced form of Coal Workers' Pneumoconiosis called
progressive massive fibrosis and that lung scaring,
distortion, the loss of lung tissue interferes with
the ability of the oxygen to get to the body through
the lungs. There are a number of diseases caused by
coal mine dust. You have Coal Workers'

Pneumoconiosis, the pictures that | just saw, and if
you have silica in the dust, there's silicosis as
well.

In addition, you have diseases that
don't necessarily show up on X-rays. You have
breathing diseases, air flow diseases that cause
obstruction of the airways and destruction of the
lung issue. Emphysema and bronchitis were much more
common in miners who breathe coal mine dust. You
have tuberculosis increased in miners who have high
silica exposure. These diseases aren't just a
problem because they Kill you. They're a problem
because they cause an extended period of disability,
aggressive, progressive. They don't cause an acute

problem. They're the gradual buildup of significant
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problems.

So what's happened since 1969? 1969
imposed new dust limits in U.S. coal mines and ways
to enforce those dust limits and sample for them, and
they resulted in a gradual reduction in Coal Workers'
Pneumoconiosis and other lung diseases from dust,
starting in the 1970s and then going down to the year
2000. After the year 2000, it started to rise again.
This information is from the NIOSH X-ray surveillance

program.

There's a lot of thoughts as to why that
rise may have happened. They started rising in
people who had only been exposed during the current
era of dust limits. NIOSH did studies in certain
areas of the country, not everywhere, but in certain
areas they found rapidly progressive Coal Workers'
Pneumoconiosis and clustering of these effects.

Let me give you a couple of examples
here: A set of X-rays from a roof bolter in West
Virginia. On the left-hand side, by 1997 when he had
only spent 19 years underground, he already had
advanced form Category 3, there are only three
categories, advanced category of Coal Workers'
Pneumoconiosis, and just three years later, at the

age of 40, he had progressive massive fibrosis
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collapsing the lung and destruction of the lung
tissue, 19 years underground, 40 years old.
Another example: From Virginia, in

2002, a 42-year-old with only 22 years underground
experience was found to have the most advanced stage.
It was a lung that, if you had been able to slice
through, it would have looked like the one on the
right-hand side that | showed earlier, Category 3,
Stage C. Itisn't just the changes on the X-ray or

the diseases people have, it causes some much
disruption in people's lives. Gradual loss of
breathing, inability to do the things people like to

do in their middle age and as they grow older, the
things people expect to do no matter what their
workplace exposures are.

It also has created a tremendous

financial burden. Through the Black Lung Benefits
Program, over $43 billion worth of benefits have been
paid out since the beginning of the program, and
that's only a slice. That's the federal program that
relates to people who have been totally disabled from
all coal mine employment as a result of their lung
disease, $43 billion. That doesn't count state
compensation. It doesn't count the medical costs

that individuals face. And it doesn't count the loss
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of earnings. So there's a lot of scientific evidence
that says we ought to do something. We see that
after years of going down, Coal Workers'
Pneumoconiosis, one of the diseases miners get, is
going up. The cases of severe disease are being seen
in some miners that are young, as young as 40 years
old, that when you go back to the original
assumptions in the 1969 act, when the original dust
limit was set, it made assumptions about the
protection of miners, and it's been found in the
scientific reviews, in the 1990s and beyond, that
those assumptions were faulty. And we also learned
that miners are at a greatly increased risk of other
diseases, not just Coal Workers' Pneumoconiosis but
emphysema and bronchitis.

Here's the bottom line: Black lung is
caused by excessive exposure to coal mine dust.
That's it. If you breathe in too much dust, that's
what causes these lung diseases. Our goal is to
reduce miners' exposure to respirable coal mine dust
in order to prevent black lung. It's a simple goal.

It's what we were told to do in 1969.

We proposed a rule that we're here to

discuss today. It addresses certain problems.

Currently sampling is for eight hours, but miners
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work shifts that are typically longer than that. The
proposal would require sampling for the entire work
shift. Currently, the exposure determination is

based on an average of five samples. But averaging
could mark individual high exposures, and the
proposal would make determinations based on each
shift sample.

Right now, the bimonthly samples may not

be collected at times that are truly representative

of normal mining conditions, or they may be collected
at unrepresentative times, such as the low production
proposal to require representative samples at normal
production levels. Right now, as | showed, miners
are getting disease and developing the most severe
form of disease. This isn't just a few.

Over the last decade, the decade of the

90s and into the 2000s, over 10,000 miners have died
with dust diseases of the lungs, 10,000. That's an
awesome number. We're reducing -- proposing
reduction of the permissible exposure limit to coal
mine dust consistent with the NIOSH recommendations,
and also, the advisory committee of the secretary of
labor in the mid 90s suggested that MSHA consider
this as well.

There is also an effort to improve
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medical monitoring. Black lung affects breathing,
not just the X-ray spots. And the proposed medical
monitoring includes measuring lung function. Right
now, dust samples are only available a week or two
after they're taken, and mining conditions are
constantly changing. The proposal would encourage
the use of the continuous personal dust monitor, and
eventually, mandate it, and would permit rapid
adjustment dust controls in response to realtime
conditions.

This is a part of our comprehensive
effort to end black lung that includes: Education
outreach, improved enforcement, and now, the proposal
for an improved set of rules to reduce miners'
exposure to coal mine dust.

I'm going to now call our panel forward.
We're going to begin the formal part of this hearing.

(Panel takes their seats.)

GREGORY R. WAGNER: For those of you who

walked in a few minutes late I'll, again, say my name
is Dr. Gregory Wagner. I'm deputy assistant
secretary for Mine Safety and Health. Appreciate
your coming, your interest in discussing this rule,

and also bring you greetings from Joseph A. Main, the

Mine Safety and Health assistant secretary who leads
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the Mine Safety and Health Administration. | want to
introduce members of our panel. Robert Thaxton and
George Niewiadomski are from Coal Mine Safety and
Health. Ron Ford and Susan Olinger are from the
Office of Standards. And Jennifer Honor, to my
right, is from the Office of the Solicitor, Mine
Safety and Health Division.
The proposed rule for lowering miners'
exposure to respirable coal mine dust is an important
part of the Agency's Comprehensive Black Lung
Initiative to End Black Lung -- Act Now. The
Secretary of Labor considers ending black lung
disease as one of the department's highest regulatory
priorities.
The proposed rule was published in the
Federal Register on October 19th, 2010. And in
response to requests from the public, MSHA is
extending the comment period from February 28th,
2011, to May 2, 2011. All comments and supporting
documentation must be received or postmarked by
May 2nd, 2011.
This is the third of seven public
hearings on the proposed rule. The first was held
December 7th, 2010, in West Virginia; the second,

January 11th, 2011, at the MSHA Academy and in



10

11

12

13

14

15

16

17

18

19

20

21

24

25

14

Evansville, Indiana. And after this, four additional
hearings will be held: One on January 25th in Salt
Lake City, Utah; one February 8th in Washington,
Pennsylvania; one on February 10th in Prestonsburg,
Kentucky; one in Arlington, Virginia.

As many of you know, the purpose of
these hearings is to allow the Agency to receive
information from the public that will help us
evaluate the proposed requirements and produce a
final rule that protects miners from the health
hazards that results from exposure to coal mine dust.
MSHA will use the data and information from these
hearings and responses to help us craft a rule that
responds to the needs and concerns of the mining
public so that its positions can be implemented in
the most effective and appropriate manner.

MSHA solicits comments from the mining
community on all aspects of the proposed rule.
Commenters are requested to be specific in their
comments and submit detailed rationale and supporting

documentation for suggested alternatives. | want to

22 reiterate some requests for comment and information that

23 were included in the preamble to the proposed rule.

The proposed rule presents an integrated
comprehensive approach for lowering miners' exposure
26 to respirable coal mine dust. The Agency is

15
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interested in alternatives to the proposal which will
be effective in reducing miners' respirable dust
exposure and invites comments on any alternatives.

MSHA solicits comments on the proposed
respirable dust concentration standards. Please
provide alternatives to be considered in developing

the final rule, including specific suggested
standards and your rationale.

The proposed rule bases the proposed
respirable dust standard on an 8-hour shift and a
40-hour workweek. In its 1995 Criteria Document on
Occupational Exposure to Respirable Coal Mine Dust,
the National Institute for Occupational Safety and
Health recommended lowering exposure to 1 milligram
per meter cubed for each miner for up to a 10-hour
work shift during a 40-hour workweek. MSHA solicits
comments on the NIOSH recommendation.

MSHA included in the proposed phase-in
periods for the proposed respirable dust standards to
provide sufficient time for mine operators to
implement or upgrade engineering or environmental
controls. MSHA solicits comments on alternative time
frames and factors that the Agency should consider.
Please include any information and detailed

rationale.
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In the proposal, MSHA also plans to
phase in the use of CPDMs to sample production areas
of underground mines and part 90 miners. MSHA
solicits comments on the proposed phasing in of
CPDMs, including time periods and any information
with respect to their availability. If shorter or
longer time frames are recommended, please provide
your rationale.
MSHA understands that some work shifts
are longer than 12-hours, and that the dust sampling
devices generally last for approximately 12 hours,
that the batteries last for a 12-hour charge. MSHA
solicits comments on appropriate time frames to
switch out sampling devices, whether gravimetric
samplers or CPDMs, to assure continued operation and
uninterrupted production for miners for the entire
shift.
The proposed single sample provision is
based on improvements in sampling technology, MSHA
experience, updated data, and comments and testimony
from earlier notices and proposals that addressed the
accuracy of single sample measurements. The Agency
is particularly interested in comments on new
information added to the record since October 2003

concerning MSHA's quantitative risk assessment,
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technological and economy feasibility, compliance
costs, and benefits.

MSHA is interested in commenters views
on what actions should be taken by MSHA and the mine
operator when a single shift respirable dust sample
meets or exceeds the Excessive Concentration Value
known as the ECV. In this situation, if an operator
uses the continuous personal dust monitor, what
alternative actions to those contained in the

proposed rule would you suggest that MSHA and the
operator take? MSHA is particularly interested in
alternatives to those in the proposal and how such
alternatives would be protective of miners.

The proposal includes a revised

definition of normal production shift so that
sampling is taken during shifts that would reasonably

represent typical production and normal mining

conditions on the MMU. Please comment on whether the

average of the most recent 30 production shifts
specified -- recent production shifts specified in
the proposed definition would be representative of
dust levels to which miners are typically exposed.
The proposed sampling provisions address
interim use of supplementary controls when all

feasible engineering or environmental controls have



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

18

been used, but the mine operator is unable to

maintain compliance with the dust standard. With
MSHA approval, operators use supplementary controls,
such as rotation of miners, or alteration of mining

or production schedules in conjunction with CPDMs to
monitor miners' exposures. MSHA solicits comments on
this proposed approach and any suggested

alternatives, as well as the types of supplementary
controls that would be appropriate to use on a

short-term basis.

The proposed rule addresses which
occupations must be sampled using the continuous
personal dust monitors, and which work positions and
areas could be sampled using either CPDMs or
gravimetric samplers. MSHA solicits comments on the
proposed sample occupations and locations and the
proposed frequency of sampling. For example, please
comment on whether there are other positions or areas
where it may be appropriate to require the use of
CPDMs and whether, for instance, sampling of other
designated occupations should be more frequent than
14 days each calendar quarter. Also, comment on
whether the proposed CPM sampling of ODOs on the MMU
is sufficient to address different mining techniques,

potential overexposures, and ineffective use of
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approved dust controls.

The proposal would require the person
certified in dust sampling or maintenance and
calibration retake the examination every three years
to maintain certification. Under the proposal, these
certified persons would not have to retake the
proposed MSHA course of instruction. MSHA solicits
comments on this approach to certification. Please
include specific rationale for any suggested

alternatives.

In the proposal, MSHA would require that
the CPDM daily sample and error data file information
be submitted electronically to the Agency on a weekly
basis. MSHA solicits comments on alternative time
frames, particularly in light of the CPDMs limited
memory capacity of about 20 shifts.

The proposal contains requirements for
posting information on sampling results and miners'
exposures on the mine bulletin board. MSHA solicits
comments on the lengths of time proposed for posting
data. If the standard format for reporting and
posting data were developed, what should it include?

The periodic medical surveillance
provisions in the proposed rule would require

operators to provide an initial examination to each
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miner who begins work at a coal mine for the first
time and then at least one follow-up examination
after the initial examination. MSHA solicits
comments on the proposed time periods and specified
in -- for these examinations.

The proposed respirator training
requirements are performance-based and the time
required for respirator training would be in addition
to that required under part 48. Under the proposal,

mine operators could, however, integrate respirator
training into their part 48 training schedules. The
proposal would require that operators keep records of
training for two years. Please comment on the
Agency's proposed approach.

The proposed rule specifies procedures
and information be included in CPDM plans to ensure
miners are not exposed to respirable dust
concentrations that exceed proposed standards. For
example, the proposed plan would include
pre-operational examination, testing and set up
procedures to verify the operational readiness of the

CPDM before each shift. It would also include

procedures for scheduled maintenance, downloading and

transmission of sampling information, and posting of

reported results. Please comment on the proposed
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plan provisions and include supporting rationale with
your recommendations.

The Agency has prepared a Preliminary
Regulatory Economic Analysis which contains
supporting cost and benefit data for the proposed
rule. MSHA requests comments on all estimates of
cost and benefits presented in the preamble and the
Preliminary Regulatory Economic Analysis, including
compliance costs, net benefits, and approaches used

and assumptions made in the preliminary economic
analysis. | point out that if you want to see the

complete economic analysis, the methods used, the

data available, you should go to the links on this

the Web site. All of that information is available,

and we would appreciate your review and comments and
any recommendations you have that result from your
review.

A commenter at the first public hearing
suggested that the time frame for miners' review of
the CPDM Performance Plan be expanded. | want to
clarify MSHA's position in the proposed rule. In
developing the proposed rule, MSHA relied on the time
frame and process in the existing requirements for
mine ventilation plans. In the proposal, they did

not intend to change the existing time frame and
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process and stated that the proposed rule is
consistent with ventilation plan requirements and
will allow miners' representatives the opportunity to
fully participate in the process.

As you address the proposed provisions
either in your testimony today or in your written
comments, please be as specific as possible. We
cannot sufficiently evaluate general comments.
Please include specific suggested alternatives, your
specific rationale, health benefits to miners, and

any technological and economic or feasibility
considerations and data to support your comments.
The more specific your information is, the better it
will be for us to evaluate and produce a final rule
that will be responsive to the needs and concerns of
the mining public.

As many of you know, this public hearing
will be conducted in an informal manner;
cross-examination and formal rules of evidence will

not apply. The panel may ask questions of the

speakers, and those of you who notified MSHA in advance

of your intent to speak, or have signed up today to
speak, will make the presentations first. After all
scheduled speakers have finished, any others may do

so. We're not going to impose any specific time
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limits, but | would ask that all of you that are
speaking please be mindful of the many people that
have requested the opportunity to speak. Everyone
has an opportunity to submit detailed written
comments. So please permit everyone to get a chance.
We will stay here until the last person has spoken.
After all speakers, if you wish to present written
statements or information today, please identify your
material, and give a copy to the court reporter. You
may also submit comments following this public
hearing. Comments may be submitted by any method
identified in the proposed rule.
MSHA will make available transcripts of
all public hearings approximately two weeks after the
completion of the hearing. You may view transcripts
of the public hearings and comments on MSHA's Web
site at www.msha.gov.
We ask all of those in attendance to
sign the attendance list in the back of the room.
We're going to begin today's hearing. And please
begin by stating your name and organization, and
spell your name for the court reporter so that we can
have an accurate record.
The first person to sign up is Ted

Sartain from Chevron Mining.
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TED SARTAIN: Good morning, Doctor,
Panel. My name is Ted Sartain, T-E-D, S-A-R-T-A-I-N.
I am a technical services manager for Chevron Mining,
North River Mine. | have participated in the rule
making process many times in the past and would like
to thank the panel for conducting this hearing here
in Birmingham and giving me the opportunity to speak
today on behalf of Chevron Mining.
My comments will be brief and general in
nature. | know you requested for specifics. There
are some specifics, and if you do have questions, |
will -- if I can't answer them today, | will
certainly jot those down. We do intend to submit
written comments that will provide more detailed
rationale for our positions.
We do appreciate the fact that you
extended the comment period. This will afford us the
opportunity to better understand and predict the
effectiveness of the proposed changes and project the
impact of these changes to our operations. We ask
the Agency to give careful consideration of our
written comments that will be submitted at a later
date. Let me start by saying that at Chevron Mining,
the health and safety of our employees is paramount

in everything that we do. We strive to provide our
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employees with a safe and healthy workplace every
shift, every day.

While we agree with MSHA that black lung
and silicosis are dreadful diseases that need to be
eradicated, we do not agree with the approach the
Agency has taken. As you stated earlier, Dr. Wagner,
I believe the language in the preamble is a
comprehensive integrated approach. This proposed
rule, in our opinion, is too complicated and complex.

It addresses ventilation plans, ventilation
requirements, exposure reductions, production
requirements, introduction of personal dust monitors,
increased examinations, a mandatory medical
surveillance program, and a host of recordkeeping
changes or issues. So it definitely is a
comprehensive complex approach.

We believe the rule will be simply
impossible to administer and enforce in its current
form. This rule reduces the current exposure limit
by more than 50 percent, which may be achievable --
may be unachievable by many of our U.S. operations.
If I understand correctly, by simply changing from an
8-hour sample to a 10-hour full-shift sample, the
current 2-milligram-per-cubic-meter standard

automatically becomes a 1.6-milligram-per-cubic-meter
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standard. And I guess I'm asking that in the form of
a question. Am | understanding that correctly?

ROBERT THAXTON: Close, yes.

TED SARTAIN: Okay. Likewise, a
1-milligram standard in a proposal for the future
would become a 0.8 standard for a 10-hour full-shift
sample. Furthermore, | venture to say that this rule
would assuredly eliminate work shifts greater than
8 hours and workweeks greater than 40 hours for our

employees. The question is: Will this rule
effectively reduce or limit occupational related lung
disease in the U.S. coal industry?

My second question is: Does MSHA have
an adequate scientific basis for establishing
exposure limits in this rule? A perceived problem in
one region of this country should not be the basis
for applying such drastic regulatory changes to the
U.S. coal industry. | ask how confident are you that
miners who have developed these diseases have been
working -- that you mentioned in your introduction,
Dr. Wagner -- how confident are we that those that
have developed these diseases in recent times have
been working day in and day out in environments less
than 2 milligrams? |s there sound science behind

these conclusions?
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And does the Agency have an accurate
understanding of the dose/response relationship
between coal dust exposure and chronic lung
dysfunction. Regardless of the standard and the
sampling device used, we believe all samples should
be personal samples. An adequate sampling frequency
of individuals determined to be at risk will
eliminate the need for occupational or area-type
sampling. It would also provide accurate personal

exposure which can be compared to the results of a
medical surveillance program.

In fact, routine day-to-day sampling of
individuals who work in selected occupations could
conceivably eliminate most of the other requirements
in this rule. For example, outlier sampling,
production requirements, ventilation requirements,
engineering controls. The mine operator would be
responsible for having all of those things intact to
ensure that the miners were below the standard. We
are asking for a performance-based rule that
establishes the appropriate minimum exposure limit
and provides the operator with the responsibility and
flexibility to determine how best to meet or exceed
that objective.

Personal protection equipment and
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administrative controls should not be constrained,

and sampling should include the effectiveness of

these controls. | ask what is the basis of the

30-day average turn-in requirement? This will

probably double the number of samples that we

currently take for compliance purposes. It will be
difficult to achieve the tonnage each and every day
that you're sampling that is required in this rule.

As you stated earlier, mining is dynamic and
production -- also the production -- day-to-day
production rates are dynamic as well.

Neither the CPDM or the gravimetric
sampler provides the necessary accuracy to reliably
use single-shift samples for compliance. Chevron
Mining has and continues to support the development
of the personal dust monitor for sampling miners'
exposure to coal dust. The current version of the
PDM appears to be a great engineering tool for
evaluating engineering and administrative controls,

and the device has a potential to be a good

compliance sampling device to replace the gravimetric

sampler. It will afford miners the ability to
monitor their exposure in realtime and make
adjustments to their work habits and lower their

exposure to respirable dust.
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Also, the data logging capabilities will

provide useful information to associate exposures
with specific tasks and provide an exposure history
for the individual worker. While we do not currently
employ PDMs at our operations, Chevron Mining has
participated in the NIOSH field studies of the

device. We have closely monitored the development of
the PDM, and we have collaborated with mine operators
who have experience with PDMs. And we plan to
purchase some when we believe them to be proven to be
accurate and reliable. However, this has not yet

been demonstrated.

Today, approximately, 200 PDMs have been
purchased by co-operators since they were approved
for use underground. It is my understanding that
most all of these units were returned to the
manufacturer 