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" _RE:RIN 1219-AB73 |
Proposed Rule, Pattern of Vlolatlons .

To Whom It May Concern

: The Kentucky Crushcd Stone Association, Tnc. (KCSA) is pleased to be allowed 0 oﬁer
the following comments on behalf of the aggregates industry in Kentucky, KCSA
‘Tepresents thirty-one (31) producer members with over 100 crushed stone, sand, and
- gravel operations. We believe our industry has demonstrated a commitment to worker
safety and health by fallmg rates of i injucy and illnsss. :

KCSA would hopc that any changes made ta e Mine Ar,t’ﬁ Patteri of ’v’iul!_x;;gns (POIV)
provision would-target mine operators that have repeatedly failed to live up to therr
obhgatrons to provrde thelr employees with a safe place t0 work ‘ :

KCSA is concerned about deﬁcwncles in the POV proposal and Would requcst that '
~ MSHA address these deficiencies in a revised proposal that allows operators a fair
* opportunity to-comment on the proposed POV program. Th1s rulemakrng proposal should
- include public hearmgs : .

| MSHA needs to prowde the criteria for POV in order to adequately assess the rule

It is obv1ous that one of the most rmportant aspeots of the POV program 1s what ,
criteria will be used to determine whether 2 POV exists. Yet MSHA asks for comments
on the program without having disclosed those criteria, except in very genéral terms .
(Sec.- 104.2) It is thus very difficult if not impossible for those commenting on the
proposed rule to be able to thoroughly understand and assess the proposcd program.
MSHA must re-propose the rule to includethe criteria it proposes to iise in detenmnmg
that a POV exists, in order to give the aﬁ'ected parues adcquate notice and opportumty 10
comment on the rulc ,
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' '.MSHA should restrict or delete the provnslon whereby POV status is based on

. lSSI.lCd citations. rather than final orders, and should restore PPOV.

" The 1mpos1t10n of pun1t1ve sanctions based on 1ssued cltatxons on Wthh the.
operator has not been given an opportunity to have 1ndependent review or hearing before

3

the sanctxons are imposed, would constitute a demal of an operator ) constltutmnal right _

o due process

The proposed rule not only removes the protection that fequires that. only final

. orders are counted in determining a POV, but also deletes the current provision for

“proposed” POV.(PPOV) notification, which cunently allows the mine operator to sit
. down with a District Manager and review the basis for the proposed POV. Under the rule

as proposed there is no assurance that 2 mine ‘operator would not suffer the pumtlve

. ‘sanctions of POV status based upon citations that have not been subject to any .
. opportunity for a hearing or other procedural protectlons requ1red by due process - o
- considerations. . MSHA can easily make mistakes in assigning an operator to POV, and.

there are no procedural safeguards in the proposed rule for & second look at POV status

-MSHA ueeds to explam how vaeated cltatlons/orders wﬂl affect POV status

MSHA has not clarified in'the proposal how it will deal with the situation where

“iissued" citations/orders that form the basis for a POV finding are subsequently vacated

while the mine operator is still under POV status. There needs to be an expedited

' procedure to review POV status once triggering citations/orders are vacated by the

agency in settlement or by litigation, and to remove operators from such status if - due to

" the vacatmg of eltatlonslorders they no longer meet the 1nrt1al POV criteria.

| MSH.A should clarlfy the proposed rule’s provnsnons on mmgatmg elreumstances '

As currently.- wrltten, the proposed rule is unclear and confusmg about how much
discretion MSHA would retain in deciding whether a given mine is subject to POV
sanctions, and what, if any, objective factors would ginde that discretion. The proposed
rule, section 104.2 (a) lists seven items that would be taken into account in determining
the criteria for POV, all of which, it appears, will (when MSHA develops the actual
cnterla) be expressed numencally

The pr0posed rule also states an elghth factor: mltlgatlng clrcumstances ? Under

~ the proposal, MSHA would consider an operator’s effective implementation of an

MSHA-approved safety and health management program as a mitigating circumstance.

. KCSA has not seen what MSHA has determined to be “effective implementation” of a
~ health and safety management program, or how it would prevent decisions to approve or

dis approve a management programs from bemg made arbitrarily.
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- We appreciate the opportumty to comment on the Pmposed Rule rcgardmg Pattern of
Violations. - . .
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Ronald H. Gray
.. Executive Director



