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Re: RIN 1219-AB73; Comments on MSHA's Proposed Rule for Pattern of 
Violations 

Dear Ms. Fontaine: 

The National Mining Association (NMA) is pleased to offer the following 
comments to the Mine Safety and Health Administration (MSHA) concerning its 
Proposed Rule for Pattern of Violations under§ 104(e) of the Federal Mine Safety 
and Health Act of 1977 (Mine Act), 30 U.S.C. §§ 801, 814(e). 

NMA is a national trade association that includes the producers of most of the 
nation's coal, metals, industrial and agricultural minerals; the manufacturers of 
mining and mineral processing machinery, equipment and supplies; and the 
engineering and consulting firms, financial institutions and other organizations 
serving the mining industry. The issues discussed in this Proposed Rule are of 
extreme importance to NMA's members, as mining operations nation-wide are 
subject to the regulations promulgated pursuant to the Mine Act, and mine 
operators are significantly impacted by any alterations to the existing regulatory 
scheme. 

NMA recognizes the importance of the pattern of violations (POV) sanction to 
the effective enforcement of the Mine Act and supports the goal of improving 
transparency and simplifying the POV process, both in terms of agency 
implementation and stakeholder understanding. However, as proposed, this rule 
would instead make the POV process less transparent and more complex while 
depriving mine operators of their right to due process under the law. In light of the 
fact that the POV sanction is among the most potent enforcement tools that MSHA 
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has under the Mine Act, the agency must utilize it so as to protect the health and 
safety of miners while still ensuring that mine operators receive fair treatment and 
due process. 

I. The Proposed Regulation Violates the Principles of Due Process and 
Fundamental Fairness 

a. The Current POV Process 

Currently, 30 C.F.R. § 104.3(b) states that only citations and orders that 
have become final shall be used to identify mines with a potential pattern of 
violations. The proposed rule changes this approach, which has been followed since 
1991, and instead allows POV determinations to be based on "violations issued." 
For purposes of POV calculations, an operator will now be presumed guilty as soon 
as an inspector accuses him of violating an MSHA regulation, and regardless of 
whether or not the presumed violation has any correlation to injuries or illnesses 
that have occurred at the mine. 1 The proposed rule also deletes those provisions 
granting prior warning to mine operators before the issuance of a pattern notice, 
and fails to prescribe a means by which operators can present mitigating factors 
and, where possible, develop a plan with MSHA to avoid the imposition of this 
onerous sanction. MSHA claims that these changes are necessary in light of the 
large backlog of contested violations pending before the Federal Mine Safety Health 
Review Commission (Review Commission), as well as the fact that, according to 
MSHA, only a fraction of such contested violations get vacated or modified to non
significant and substantial (S&S). MSHA argues that because of this backlog, the 
final order and notice provisions contained in the current rule hinder enforcement 
and do not allow the agency to review a mine's complete recent compliance history. 

As an initial matter, NMA disagrees with MSHA's characterization of the 
current POV process, as well as its rationale for changing the criteria upon which 
POV status may be based. It is well understood in administrative law that federal 
agencies at different times exercise executive, legislative and judicial powers. In 
other words, federal agencies can at times act as the judge, jury and executioner in 
the promulgation and enforcement of federal regulations. Given this powerful 
leverage that MSHA has over mine operators, it seems particularly unfair for MSHA 
to then bypass legitimate challenges to alleged citations and impose admittedly the 
most onerous enforcement sanction under the Mine Act before a finding of guilt is 
made. Indeed, MSHA's primary justification for this change is the agency's need to 
circumvent the normal adjudicatory process to in order to consider backlog cases as 
part of a mine's history for POV purposes. This is a strawman argument that points 
fingers at both the independent Review Commission and at operators who choose 
to exercise their rights of due process as the two sources of the problem. The 

1 1CF Consulting, Mine Inspection Program Evaluation, Sept. 2003 (" ... data indicate that the numbers and types of 
days lost injuries occurring over the past 5 to 10 years are not well correlated either quantitatively or qualitatively 
with the citations issued through inspection enforcement activities"). 
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unfortunate reality, though, is that MSHA itself has been the primary contributor to 
the backlog by issuing substantially more citations and orders, of questionable 
validity, over the last few years while at the same time eliminating the conference 
process, thereby leaving operators with no recourse in contested cases other than 
to undergo a formal hearing process before the commission. Indeed, in testimony 
before the House Education and Labor Committee, Assistant Secretary Joseph Main 
recognized that inconsistent enforcement is a contributing factor to the dramatic 
increase in citations and orders. 2 Given this understanding, it is therefore difficult 
to see any justification for MSHA responding to the slow operation of the 
adjudicatory system by denying mine operators their fundamental right to be heard 
before being sentenced. 

Furthermore, MSHA's claim that only a fraction of contested violations are 
vacated or modified is both inaccurate and irrelevant. According to information 
released by MSHA's Office of Assessments on Jan. 31, 2011, almost 20 percent of 
violations issued as S&S, which were litigated in fiscal years 2009 and 2010 and 
vacated or modified to "non-S&S" as a result of the litigation process. Similarly, 
when § 104(d) violations, which alleged an "unwarrantable failure" to comply, were 
litigated in the same period and almost 33 percent of those violations were either 
vacated or modified to a § 104(a) violation. Important to note is the fact that these 
are industry averages. POV sanctioning, however, is based on an individual 
operation's record, and at least some of those individual operators will likely have 
an even higher number of citations improperly designated as S&S or unwarrantable. 
Such operations are clearly at risk of being erroneously placed in the front of the 
POV line, especially as MSHA is proposing to base POV review on a relatively short 
time span where the misapplication of the S&S criteria by an inspector will have a 
potentially heavy impact on the total number of citations issued at a mine. Clearly, 
then, relying on "violations issued" to impose the punitive sanction of§ 104(e) of 
the Mine Act could well result in erroneous application of the pattern enforcement 
mechanism. Moreover, as discussed in greater detail below, because the proposal 
is silent as to the number of violations that it will take to establish a POV, it is likely 
that almost any margin of error could result in multiple mines being erroneously 
subjected to this stringent penalty. MSHA's reliance on this statistic, therefore, 
does not address the serious concern of mines being mistakenly placed on the 
pattern of violations list. 

There is also a very real possibility of MSHA erroneously tabulating a mine's 
inspection history. The Office of Inspector General at the U.S. Department of Labor 
(OIG) recently reported on the accuracy of MSHA's efforts to screen mines for POV 
sanctions. During the five POV screenings performed from 2007-2009, MSHA 
district managers sent potential POV letters to 68 mines. Following the completion 
of the evaluation period provided by the current 30 C.F.R. Part 104, those same 
district managers recommended that nine mines be given a POV notice. However, 
upon further evaluation of the underlying violations by MSHA attorneys or review by 

2 Testimony of Joseph A. Main, Assistant Secretary for Mine Safety and Health before the Committee on Education 
and Labor, U.S. House of Representatives, February 23, 2010. 
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MSHA staff, the agency determined that six of the nine mines (66 percent) did not 
meet the POV criteria. 

Additionally, the same Inspector General's report found that MSHA's POV 
computer application used from 2007-2009 generated unreliable results on each of 
the five occasions it was used to screen for POV status. For example, the OIG found 
that on all five occasions, the MSHA application contained a value that could have 
caused a vacated citation to be counted as a valid final citation. As a result, the 
program could have over-counted citations for a specific mine. Similarly, citations 
and orders that had been issued to a prior owner of a mine could be associated with 
the current owner, resulting in an over-count of citations. The program was also 
found to incorrectly sum two columns that represented "unwarrantable failure" 
orders in such a manner as to incorrectly include a mine that did not meet the 
screening criteria for S&S § 104(d) final orders. 

Finally, in the absence of any independent review, the risk of an erroneous 
application of the pattern notice and resulting withdrawal orders may be increased 
by MSHA's failure to provide its journeyman inspectors with periodic retraining. 
Lack of periodic retraining reduces the assurance that MSHA mine inspectors are 
adequately trained to conduct their duties and properly apply classifications, such 
as S&S and "unwarrantable failure," to violations they encounter. According to the 
OIG, 56 percent of MSHA journeyman inspectors did not attend the required 
refresher training in FY 2006 or 2007. 3 Moreover, MSHA training records show that 
65 percent of the MSHA journeyman inspectors who failed to attend the required 
retraining sessions in FY 2006 or 2007 had still not completed retraining by the end 
of fiscal year 2009. 4 More than 27 percent of the 264 journeyman inspectors who 
responded to the OIG's survey stated that MSHA did not provide them with the 
technical training they needed to effectively perform their duties. 5 

The information above indicates that the POV rule should not be altered in 
the manner proposed, as MSHA has shown no adequate justification for these 
substantial changes. Not only does MSHA point to operational issues of a third 
party hearings system as reason to deny notice and meaningful opportunity to be 
heard to mine operators, but it also bases its changes on the false assumption that 
citations are rarely issued in error, and that contested violations are infrequently 
overturned or modified. Inspectors are not always right. Indeed, the above data 
belies MSHA's publicly articulated belief that some mine operators contest 
enforcement actions to avoid pattern notices. There are clearly a number of 
legitimate legal reasons to administratively challenge enforcement actions, which is 
a statutory right granted by the Mine Act, and those challenges have frequently met 
with success. For these reasons alone, MSHA should not adopt the proposed 
changes to the POV rule. 

3 Journeyman Mine Tnspectors Do Not Receive Required Periodic Retraining, DOL OIG Report, Mar. 10, 2010, p. 
6. 
4 Td at p. 7. 
5 Td at p. 3. 
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b. The Fifth Amendment's Guarantee of Due Process of Law 

Perhaps even more importantly, the proposed rule clearly runs afoul of the 
constitutional right to due process. The Fifth Amendment of the U.S. Constitution 
guarantees, in relevant part, that "[n]o person shall be ... deprived of life, liberty, or 
property, without due process of law ... " The use of "violations issued" to trigger the 
POV punitive sanctions absent a meaningful opportunity for prior independent 
review or hearing, as well as the proposed rule's elimination of notice provisions, 
denies mine operators this constitutional right to notice and the opportunity to be 
heard. 

When considering due process issues, courts "must determine whether [a 
party] was deprived of a protected interest, and, if so, what process was his due ... "6 

It is clear in the case of the POV sanction that shutting down a mining operation 
amounts to a substantial deprivation of property- both physical property as well as 
the economic benefits that accrue from mining operations - deserving of Fifth 
Amendment protections. 7 Mine operators therefore must be afforded due process 
protections in the adopted regulatory POV scheme. 8 

In determining what process is sufficient to satisfy the due process guarantee 
of the Fifth Amendment, courts have routinely held that "there can be no doubt that 
at a minimum [the words of the Due Process Clause] require that deprivation of life, 
liberty or property by adjudication be preceded by notice and opportunity for 
hearing appropriate to the nature of the case."9 The Supreme Court has also stated 
that "process which is mere gesture is not due process,"10 and that "the root 
requirement of the Due Process Clause [is] that an individual be given an 
opportunity for a hearing before he is deprived of any significant property 
interest."11 Although the exact procedure needed to satisfy due process changes 

6 See, e.g., Logan v. Zimmerman, 455 U.S. 422, 428. 
7 Licenses of multiple types have been held to constitute property warranting due process protections by the courts. 
See, e.g., Bell v. Burson, 402 U.S. 535 (Supreme Court held that the state violated a motorist's due process rights by 
denying him a meaningful prior hearing before suspending his driver's license); Dixon v. Love, 431 U.S. 105 
(Supreme Court held that a truck driver could have his license suspended or revoked prior to an administrative 
hearing where that revocation was based on final convictions of traffic offenses and where a full administrative 
hearing was available within 20 days of the revocation). 
8 See, e.g. Gosset a!. v. Lopez eta!., 419 U.S. 565, 575-576 ("In determining 'whether due process requirements 
apply in the first place, we must look not to the weight but to the nature of the interest at stake' ... the length and 
consequent severity of a deprivation, while another factor to weigh in determining the appropriate form of hearing, 
'is not decisive on the basic right' to a hearing of some kind. The Court's view has been that as long as a property 
deprivation is not de minimis, its gravity is irrelevant to the question whether account must be taken of the Due 
Process Clause.") 
9 Mullane v. Central Hanover Bank & Trust Co. eta!., 339 U.S. 306, 313. See also Grannies v. Ordean, 234 U.S. 
385, 394 ("The fundamental requisite of due process of law is the opportunity to be heard"). 
10 Mullane v. Central Hanover at 315. 
11 Cleveland Board of Education v. Loudermill, 470 U.S. 532 (1985), 105 S. Ct. 1487, 1493. Cited by the U.S. 
Court of Appeals for the Sixth Circuit in striking down a provision of the Mine Act in Southern Ohio Coal Company 
v. Raymond Donovan, Sec. of Labor et a!., 774 F.2d 693, 704 ("Indeed, the Supreme Court's most recent 
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with context, the Supreme Court has held that the extent of the prior evidentiary 
hearing required before a deprivation of property occurs is determined by three 
factors: 1) the private interest that will be affected by the official action; 2) the risk 
of an erroneous deprivation of such interest through the procedures used; and 3) 
the government's interest. 12 

As discussed above, the private interest affected in this instance is the 
operation and economic viability of a mine - a property interest that is impinged 
upon by the constant closure orders that accompany POV status. MSHA itself 
acknowledged this fact when it published the final version of the current rule, 
stating that "the Agency realizes that the statutory requirements for terminating a 
pattern of violations sequence place a great burden on the operator of the mine. An 
inspection of the entire mine, particularly a large underground mine, that reveals 
no violations of a significant and substantial nature may be difficult to achieve." 55 
Fed. Reg. 31128, 31129 (July 31, 1990). In other words, MSHA admitted that once 
a mine is placed on POV status, it is virtually impossible to avoid a withdrawal 
order. Therefore, the interest at stake is a substantial one which, under the 
proposed POV regulations, MSHA would be permitted to deprive operators of 
without any prior hearing. 

Furthermore, as already shown in detail above, the risk of erroneous 
deprivation of that property interest is significant given the potential for mistaken 
issuance of citations and POV calculations, and it could be made even worse by the 
vague and potentially ever-changing pattern criteria proposed in the rule (discussed 
below). 13 The absence of any conference or hearing procedures before imposition 
of a sanction further complicates the matter, as the U.S. Supreme Court has stated 
that "some opportunity for [a party] to present his side ... is recurringly of obvious 
value in reaching an accurate decision."14 This risk is also exacerbated by the fact 
that even a relatively small number of mistakes on the part of MSHA inspectors 
may result in mines being erroneously placed on POV status. 

The final factor utilized in determining what process is required to satisfy 
procedural due process is the government's interest, including the function involved 
and the fiscal and administrative burdens that the additional or substitute 
procedural requirements would impose. Unquestionably, the government has a 

pronouncement concerning due process requirements, Cleveland Board of Education v. Loudermill ... strong!y 
supports the mine operators' arguments that the Secretary should provide them at least some kind of pre-deprivation 
hearing"). 
12 Matthews v. Eldridge, 424 U.S. 319, 332-335. 
13 See also, e.g., Gosset al. v. Lopez et al., 419 U.S. 565, 579-581 (In addressing a school disciplinary process, the 
Supreme Court stated that " ... the concern would be mostly academic if the disciplinary process were a totally 
accurate, unerring process, never mistaken and never unfair. Unfortunately, this is not the case ... the controlling 
facts and the nature of the conduct under challenge are often disputed. The risk of error is not at all trivial, and it 
should be guarded against... The [Due Process] Clause requires at least these rudimentary precautions against unfair 
or mistaken t1ndings of misconduct. .. "). 
14 Cleveland Board of Education v. Loudermill, 470 U.S. 532 (1985), 105 S. Ct. 1487, 1494 (referring to the rights 
of employees to present their side of a case in dismissal actions). 
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substantial interest in seeing that the enforcement scheme found in§ 104(e) of the 
Mine Act is successfully implemented. However, even in the face of such a 
compelling government interest, due process must be afforded to those parties 
directly affected by government action. Indeed, Congress, while routinely 
recognizing the importance of MSHA's mission, nevertheless established an 
enforcement scheme in the Mine Act that specifically grants mine operators the 
right to contest the issuance of any citation, order or proposed civil penalty within 
30 days of its issuance before an independent tribunal. The proposed rule, while 
not actually depriving the operator of the right to contest a citation at the Review 
Commission (which it cannot, since that right is guaranteed under the Mine Act), 
nonetheless vitiates the review process by granting MSHA the authority to impose 
the most severe enforcement tool provided under the Mine Act long before the mine 
operator has a chance to be heard. Such a system does not afford adequate 
procedural protections to mine operators. 

MSHA's actions are particularly unwarranted given the fact that the POV 
sanction is not a tool intended by Congress to address emergency situations. While 
it is true that courts have found exceptions to the general requirement of prior 
notice and a hearing in emergency situations where a significant government 
interest justifies delay of a hearing until after the seizure of property rights, no such 
exception exists in the case of POV violations. Congress has empowered MSHA 
with ample authority to protect the health and safety of miners in emergencies 
under the Mine Act. Section 107(a) gives MSHA authority to close a mine by 
ordering the withdrawal of miners without a prior hearing whenever an "imminent 
danger" exists. These imminent danger orders remain in effect until the 
" ... condition or practice which caused such imminent danger no longer exist[s]." 30 
U.S.C. § 817(a). In addition, MSHA already takes the position that it can seek a 
temporary restraining order, temporary injunction and permanent injunction in the 
appropriate federal district court whenever " ... the Secretary believes that the 
operator ... is engaged in a pattern of violation of the mandatory health or safety 
standards of this Act, which in the judgment of the Secretary constitutes a 
continuing hazard to the health or safety of the miners." Mine Act§ 108(a)(2); 30 
U.S.C. § 818(a)(2). In light of such ample existing authority to stop operations at 
dangerous mine sites without resorting to the POV sanction, there is no basis for 
MSHA to dispense with the notice and hearing procedures of the § 104(e) POV 
process in a manner contrary to due process and the statutory enforcement scheme 
of the Mine Act. It is just stacking the deck - clear and simple. 

The important private interest at stake, the high likelihood of erroneous 
deprivation of that property interest and the compelling but non-emergency 
government interest involved all lead to the conclusion that MSHA must provide 
notice and a hearing to mine operators before imposing a POV sanction. To do 
otherwise would violate the Fifth Amendment's guarantee of due process under the 
law. 
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II. The Final POV Rule Must Ensure that Mine Operators Receive 
Adequate Notice and a Fair Opportunity to be Heard 

a. POV Sanctions Should be Based Only on Final Orders, and 
MSHA Should Retain the Notice Provisions Contained in the 
Current POV Rule 

NMA finds MSHA's own previous due process considerations during the POV 
rulemaking process informative on the issue of what notice and hearing provisions 
should be included in the POV regulations. In the publication of the current version 
of the POV Final Rule, MSHA stated that "in order to avoid inequities regarding 
which mines are placed on a pattern, the Agency must make ample provision for 
due process when applying the broad framework established by Congress ... MSHA 
will consider only final citations and orders when identifying mines with a potential 
pattern of violations." 55 Fed. Reg. 31128, 31132 (July 31, 1990, emphasis 
added). 

Additionally, MSHA reasoned that "the initial screening factors are coupled 
with procedures affording parties full and fair notice of the agency's initial 
determination that a potential pattern may exist at a mine. Application of these 
procedures will ensure that operators are made aware well in advance of the 
circumstances giving rise to the issuance of a pattern notice and will have a 
reasonable opportunity to address these circumstances .... A number of commenters 
stated that fairness requires prospective application of the initial screening process. 
MSHA agrees." Id. at 31131. 

The current assistant secretary himself, when he served as administrator for 
the Department of Occupational Health and Safety at the United Mine Workers of 
America (UMWA), commented on the importance of the notice provisions contained 
in the current POV Rule. In his letter to MSHA regarding the proposed version of 
the current POV Rule, Assistant Secretary Main stated that "all mines which are 
under review for potential pattern of violations ... shall be given notice to that effect 
by the Agency ... This notice is designed to give operators the opportunity to take 
concrete actions to improve the citation history at the mine and to implement a 
remedial plan. MSHA should evaluate these [and] similar company efforts to 
correct a pattern of violations when the pattern notice conference is held." He 
further stated that "when MSHA determines that a mine under review is subject to 
a pattern notice, the Agency should inform the operator ... of the Agency's intent to 
issue a pattern notice. The letter ... should specify the basis for the determination 
and should give the operator ... 15 calendar days after receipt to request a 
conference. At the conference there should be a review of the citation history ... " A 
copy of Main's letter is attached to this document. 

It is clear that MSHA included the current notice and procedural safeguards, 
such as basing POV decisions only on final orders, to ensure fairness to mine 
operators. Nothing has occurred to warrant the proposed changes, aside from 
MSHA's desire for administrative convenience in the face of a growing number of 
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cases at the independent Review Commission. Just as courts and prosecutors are 
not permitted to suspend the rights of litigants when they get overloaded with 
cases, so too must MSHA refrain from punishing mine operators who are merely 
exercising their rights under the law, particularly in light of the interests at stake in 
the POV process and MSHA's abandonment of procedures that allowed cases to be 
more efficiently managed. Eliminating all procedural safeguard provisions without 
establishing alternative measures will undoubtedly deny mine operators their right 
to fundamental fairness and violate the Fifth Amendment. 15 

Furthermore, while not adopting a specific time period for consideration of 
pattern criteria in the current rule, MSHA previously noted that "the Agency 
believes that, in practice, most violations considered under the pattern criteria will 
normally have been issued within the preceding 2 years." 55 Fed. Reg. 31128, 
31133. The current backlog of cases before the commission has led to the pending 
resolution of a large number of longstanding cases for many mining operators. 
These cases tend to be decided or settled en masse, which leads to citations issued 
over the course of several years becoming final all at once. While NMA understands 
that MSHA did not want to "unduly restrict" its ability to consider cases relevant to 
a POV determination in the previous rulemaking, in light of this change in 
circumstances, MSHA should include in the new rule a set timeframe for 
consideration of citations of only those issued within the previous two years. This 
limitation would allow MSHA to consider relevant citations without exposing mine 
operators to the risk of having the effects of their compliance efforts grossly skewed 
by a POV calculation that could include citations issued four to five years prior. 
Again, NMA stresses that such a time limitation in the new rule is necessitated by 
the slow operation of the adjudication system, for which mine operators should not 
be penalized. 

b. At a Minimum, Notice and a Hearing Are Required Before a Mine 
Operator Can be Deprived of His Property 

If MSHA will not continue its current practice of only basing POV decisions on 
final orders and citations, MSHA must, at an absolute minimum, promulgate a POV 
rule that provides mine operators with sufficient notice and a comment opportunity 

15 See, e.g., Blackhawk Mining Company, Inc. v. Cecil D. Andrus, Secretary, Dep't of the Interior, 711 F.2d 753 (6th 
Cir., July 20, 1983) (The U.S. Court of Appeals for the 6th Circuit upheld a provision of the Surface Mining Control 
and Reclamation Act requiring prepayment of proposed penalty assessments into escrow as a condition for formal 
review, but only because the "procedural safeguards in connection with the .. escrow requirement" were sufficient to 
satisfy the demands of due process, particularly in light of the fact that there was only a "slight" potential 
deprivation of property and risk of erroneous deprivation given the procedural safeguards. Specifically, in 
determining that due process had been met, the court pointed to the right of a mine operator to have a public hearing 
before the Secretary determines whether a violation of the Act has occurred, the right of a mine operator to submit 
relevant information to the Office of Surface Mining's Assessment Office within ten days of service of a Notice of 
Violation which the Assessment Office must consider, and the right of a mine operator to have an informal 
conference- without any prepayment prerequisite -to review the amount of a proposed penalty within 15 days of 
receipt of a Notice of Proposed Assessment wherein an operator may be represented by counsel. All of these 
safeguards are implemented before imposition ofthe ultimate sanction under the SMCRA regulatory scheme.) 
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before a POV order may be issued .16 Indeed, courts have previously held that a 
provision of the Mine Act was unconstitutional because it failed to provide mine 
operators with a pre-deprivation hearing before the imposition of sanctions. 17 

Importantly, the U.S. District Court for the Southern District of Ohio, Eastern 
Division noted that "it is only where the nature of the potential deprivation does not 
indicate a likelihood of serious loss, and where procedures followed in reaching a 
decision to act are sufficiently reliable that the risk of erroneous deprivation is 
minimal that government may act without 'some kind of hearing' prior to the time a 
person is deprived of his property interest."18 As previously discussed in detail, 
such is not the case with the POV penalty. 

NMA understands MSHA's concerns regarding the current backlog of cases 
and slow-moving adjudication process. However, altering the POV process in the 
manner proposed is neither an appropriate nor a fair response. Rather, MSHA and 
the Review Commission should adopt, through notice and comment rulemaking, 
formal measures allowing expedited considerations of those cases involving mines 
at risk of being placed on POV status. A formal mechanism to consolidate and 
expedite issued violations being contested by potential POV operators would allow 
MSHA to review a mine operator's entire recent violation history within a reasonable 
timeframe, while still affording mine operators adequate opportunity to contest 
potentially erroneous citations before becoming subject to stringent penalties. In 
other words, MSHA would have a means to penalize the "bad actors" in the system 
without violating the due process rights of all mine operators. Additionally, this 
change could be accomplished easily within the framework of the existing 
adjudicatory system. 

The due process clause of the Fifth Amendment requires MSHA to put procedural 
mechanisms in place in any final POV rule that provides mine operators with 
adequate notice and an opportunity to be heard. While the current POV rule 
ensures fairness and the right to be heard at the commission before being placed 

16 Mathews v. Eldridge, 424 U.S. 319, 333 ("The right to be heard before being condemned to suffer grievous loss of 
any kind, even though it may not involve the stigma and hardships of a criminal conviction, is a principle basic to 
our society"). See, e.g, the POV process in the Surface Mining Control and Reclamation Act (SMCRA), enforced 
by the Office of Surface Mining Reclamation and Enforcement (OSM). Under the SMCRA POV process, OSM 
must issue a show cause order to a mine operator if the agency determines that a mine has demonstrated a POV. 30 
CFR Sec. 843.13; 43 CFR Sec. 4.1193. After the show cause order is issued, a mine operator can then request a 
hearing to contest an imposition of the POV sanction. At such a hearing, OSM is first required to establish a prima 
facia case for suspension or revocation of a permit based on a POV, which the mine operator can then contest. A 
written decision must be given as to whether a pattern of violations exists within 60 days after the hearing. 
17 Southern Ohio Coal Company v. Raymond Donovan eta!., 774 F.2d 693 (Oct. 2, 1985) (The U.S. District Court 
for the Southern District of Ohio, Eastern Division- later upheld by the U.S. Court of Appeals for the Sixth Circuit 
- concluded that a section in the Mine Act allowing for ex parte reinstatement of a miner under the Act's 
whistleblower protection provisions violated the 51

h Amendment right to due process. Applying the Matthews v. 
Eldridge factors, the court found that the compelling interest of a mine operator in not being required to employ a 
discharged man, small administrative burden of a pre-hearing, and lack of reliability in ex parte administrative 
investigations supported the requirement of an evidentiary hearing "prior to adverse administrative action"). 
18 Southern Ohio Coal Camp. v. Donovan, 593 F.Supp. 1014, 1023 (referencing the U.S. Supreme Court case of 
Memphis Light, Gas & Water Div. v. Craft, 436 U.S. I, 19). 
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on the potential POV list, the proposed rule takes out nearly every procedural 
protection contained in the current rule. Instead, mine operators can be issued 
withdrawal orders when an inspector merely alleges a safety infraction, and they 
are given no opportunity to demonstrate that they should not be hit with the POV 
sanction. Such a system would be in clear violation of the law. Rather than gut the 
procedural protections in the current POV scheme, MSHA should address the 
underlying issues and: (1) reinstate and commit resources to the conference 
process; (2) make certain its inspectors are fully informed as to the legal standards 
for S&S and unwarrantable failure special findings; and (3) work with the 
commission to address the backlog of cases causing prolonged adjudicatory periods 
-for example, by formalizing through concurrent rulemaking with the commission a 
procedure to expedite the full and fair hearing of citations and orders ripe for POV 
review. Alternatively, should MSHA make changes to the POV Rule, MSHA must 
retain adequate notice provisions and establish a pre-sanction hearing process in 
which mine operators are given a fair opportunity to present their case to an 
independent reviewer. To do otherwise would violate the due process rights 
guaranteed by the Fifth Amendment. 19 

III. POV Screening Criteria Should be Subject to Notice and Comment 
Rulemaking Procedures 

MSHA is seeking comment on "how the Agency should obtain comment 
during the development of, and periodic revision to, the POV screening criteria." 76 
Fed. Reg. 5719, 5720 (February 2, 2011). Simply put, all such criteria should be 
published in the Federal Register and be subject to the notice and comment 
provisions of the Administrative Procedures Act and the Mine Act. 

Section 104.2 of the proposed rule lists only generic categories of information 
that will be reviewed, without quantifying or explaining how such data will be 
applied to issue a pattern notice. The proposed rule also seems to anticipate that 
POV screening criteria will be fluid and subject to change without any established 
method for notice and comment rulemaking. While it is impossible to comment on 
POV screening criteria that have not yet been listed in the proposal, NMA strongly 
objects to this suggested ever-changing criteria method, as it is neither transparent 
nor simple. Rather, the proposed rule fails to inform stakeholders of what is 
expected of them in order to avoid a pattern notice, and it offers no opportunity for 
comment on specific criteria before the rule becomes effective. Given the serious 
consequences stemming from being placed on a POV, this lack of transparency is 
extremely troubling. 

While the secretary of labor has broad discretion to establish criteria for 
determining when a pattern of violations exists, that discretion does not extend to 
establishing POV screening criteria without notice and comment rulemaking. 
Section 104(e)(4), 30 U.S.C. § 814(e)(4), requires that the " ... Secretary shall make 
such rules as he deems necessary to establish criteria for determining when a 

19 See, e.g., Southern Ohio Coal Company v. Ray Donovan. Sec. of Labor. id. 
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pattern of violations ... exists" (emphasis added). The Office of Inspector General 
has also specifically recommended that MSHA seek stakeholder input on the POV 
screening criteria in its report dated Sept. 29, 2010, pages 3, 24. MSHA has clearly 
not adopted this approach in the proposed rule. Rather, by not identifying or 
publicizing any specific criteria in a final POV rule and instead providing for the 
periodic development and revision of specific criteria, MSHA is granting itself the 
ability to constantly change the rules of the POV process with no public notice or 
comment period. Such an approach is not only fundamentally unfair, but it also 
blatantly lacks the very transparency MSHA purportedly seeks to achieve with this 
rule revision. MSHA should remedy this issue by adopting a formal rulemaking 
process by which POV screening criteria must be established. 

NMA's concern with the failure of the proposal to establish a rulemaking 
process for POV screening criteria is exacerbated by the fact that the proposed rule 
eliminates any potential for discussion of how the specific criteria should be applied 
to a mine before the issuance of a pattern notice. Proposed Section 104.3. Rather, 
it appears that the rule anticipates an "automated" process for the issuance of a 
pattern notice based on a mine operator's monitoring of data posted on MSHA's 
website. Furthermore, no specific procedure is described for consideration of 
mitigating criteria prior to the issuance of the notice. In other words, operators 
could be subjected to withdrawal orders in non-emergency situations without 
having had any opportunity to discuss the underlying violations, application of the 
POV screening criteria (let alone the initial listing of such criteria), or the means by 
which the operator might avoid the imposition of the sanction. 

NMA urges MSHA to reissue its proposal and to include in that proposal the 
criteria to be used in the POV screening process, as well as an established 
mechanism by which mitigating circumstances are discussed prior to any issuance 
of a pattern notice. Such a proposal would be more efficient, transparent and 
consistent with the mutual goal of the agency and industry in protecting the safety 
and health of miners. 

IV. Economic Analysis 

A review of MSHA's cost/benefit analysis in the proposed rule indicates that 
the secretary has both overestimated the presumed benefits and underestimated 
the actual costs associated with the rule. 

The stated benefits of the proposed rule are based on the unproven premise 
that specific POV screening criteria will be posted on MSHA's website, and that 
MSHA will develop a searchable database of compliance information that will then 
be used to determine whether a mine is approaching proposed POV criteria levels. 
The estimated costs are based upon an unrealistic estimate of the time it will take 
for a mine operator to evaluate its enforcement history once MSHA has posted the 
data and extrapolate forward to the end of the POV cycle. The proposed rule also 
significantly understates the costs to a mine placed on a POV. 
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MSHA has the ability to more accurately estimate both the cost and the 
benefits of the proposed rule. In the interest of transparency, and in light of 
President Obama's Executive Order 13563, "Improving Regulation and Regulatory 
Review," it must do so. 

a. Benefits 

MSHA's estimation of benefits is based upon the supposition that a mine 
operator who sees that its mine is approaching a POV will institute an MSHA
approved safety and health management program to lessen the probability of being 
placed on POV status. MSHA estimates that implementation of such a plan will 
result in approximately 50 mines per year averaging three fewer nonfatal injuries in 
the first year after implementation of the MSHA-approved plan. Utilizing a 
"willingness-to-pay" methodology, MSHA calculates that the proposed rule will 
result in monetized benefits of approximately $9.3 million per year. 

MSHA's analysis is flawed in that it is based upon an assumption that the 
specific screening criteria for issuance of a POV notice will only be applied 
prospectively. However, the proposed rule does not limit MSHA to prospective 
application of the specific criteria, and historically, MSHA has consistently applied 
POV specific criteria only retroactively. For example, in the most recent POV cycle, 
MSHA announced the specific POV criteria on Sept. 28, 2010, and applied it 
retroactively over a 12-month period ending Aug. 31, 2010. The failure of the 
proposed rule to limit retroactive application of specific POV criteria renders MSHA's 
estimate of benefits meaningless. It is based upon a premise that is not stated in 
the proposed rule and is contrary to MSHA's historical practice. 

Additionally, the proposed rule posits that MSHA can successfully develop a 
searchable database of compliance information that can be used by mine operators 
to determine whether a mine is approaching proposed POV criteria levels. While 
such a tool is now available, its accuracy and timeliness remain untested. 
Historically, MSHA has had problems bringing computer programs online on a 
reliable schedule. It is simply inappropriate for MSHA to base its estimation of 
benefits on an untested computer program that will allow mine operators to track 
their exposure to the specific POV criteria. 

Lastly, and most importantly, MSHA provides no rational basis for its 
assessment that implementation of an agency-imposed safety and health 
management program will result in three fewer nonfatal injuries per year. MSHA 
has no basis upon which to analyze the effectiveness of such programs, as the 
agency itself is still grappling with the very question of what constitutes an effective 
safety and health management program. Moreover, to assume that injury 
reductions at mines receiving proposed POV letters were attributable to receipt of 
the PPOV letter is without basis and is not a sufficient justification for calculating 
perceived benefit to be derived from the proposed rule. 
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b. Costs 

MSHA's cost analysis is similarly flawed. MSHA estimates that the yearly cost 
for all mine operators to monitor their POV performance will be less than $1 million 
per year. This was based upon the assumption that it will take a supervisor an 
average of five minutes per month to monitor each mine's performance using 
MSHA's website. Such an assumption is patently unrealistic. Five minutes would be 
the minimum time that it would take a person familiar with MSHA's website to 
access the relevant data. It would certainly take much longer for that individual to 
then study the data and extrapolate the potential impact of future MSHA 
inspections. At a minimum, MSHA should expect that accessing the agency 
database would only be the first step in a more involved analytical process, which 
would consume a significantly greater amount of time than MSHA has assumed. 

Another issue with MSHA's analysis is the assumption that such a monitoring 
process would only need to be performed monthly. For many underground mines 
MSHA enforcement activity occurs daily or weekly. It would be more reasonable for 
MSHA to assume that a mine operator would update his POV exposure analysis 
following any MSHA enforcement activity that occurs at the mine, particularly given 
that under MSHA's proposed rule mine operators will no longer be afforded notice 
before POV sanctions are implemented. 

MSHA has also acknowledged that it "does not have an historical basis from 
which to estimate the potential costs that would be incurred by a mine on a POV." 
Nevertheless, MSHA has projected that a typical mine would lose about one-half of 
one percent of revenue as the result of closures resulting from placement on a POV 
by MSHA. MSHA stated that the closures would entail one or two days of closure 
for a large mine and one day or less for a small mine, and that as a result of these 
closures, "a typical mine would lose about 0.5 percent of revenue" which "is about 
$218,000." Unfortunately, the agency has grossly underestimated the potential 
cost of the proposal. 

In comments submitted to MSHA on the proposed regulations to lower 
miner's exposure to respirable coal mine dust, Fponent Engineering and Scientific 
Consultants valued the loss of one-hour of production from an underground 
longwall mine at $43,668. Applying this calculation, revenue loss at a mine would 
exceed more than $1 million per day, almost five times the agencies estimate of 
the revenue for an average mine. As such, one underground longwall coal mine 
closed for two days as a result of being placed on POV would incur revenue losses 
equal to the agency's entire estimate for the 10 mines projected to be placed on 
POV. 

MSHA's estimations also significantly understate the economic impact of the 
POV withdrawal order sanction. For example, in underground coal mines in 2010, 
the most frequently cited standard was 30 C.F.R §75.400, which typically involves 
an accumulation of combustible material along conveyor belt lines. MSHA issued 
8,995 violations for §75.400 in 2010 and those violations were almost always 
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marked as "S&S." Withdrawal orders issued for violations of §75.400 would result 
in the loss of all production occurring on that beltline, the impact of which MSHA 
failed to adequately consider. Similarly, many other frequently cited standards, 
including those contained in the Rules to Live by Enforcement Initiative in 
Metal/Nonmetal Mines and Coal Mines, are also virtually automatically listed as S&S 
and could likewise result in a very costly withdrawal order. MSHA has also recently 
expanded the areas affected by withdrawal orders to include, in many cases, areas 
situated miles away from the cited location. MSHA must take these considerations 
into account when assessing the costs of the proposed rule. 

MSHA has the historical data available to provide stakeholders and the public 
with a much more accurate estimation of the effective cost of the planned POV 
sanction. It should do so before proceeding further. 

V. Conclusion 

NMA understands the need for regulation, and it supports MSHA's utilization of 
all of the enforcement tools provided by Congress in the Mine Act when necessary 
to achieve our mutual goal of miner safety. However, the proposed rule will do little 
to advance safety. NMA is on record regarding the need for reform of the POV 
system, but it cannot support reforms that deprive mine operators of the 
protections afforded them under the Constitution and circumvent mandatory 
procedures aimed at fostering transparent and accountable government. The 
proposed rule will worsen an already broken system and NMA urges the MSHA to 
revoke this proposal. Given the import of the proposed rule, we also request that a 
series of public hearings be held regarding the proposed rule. 

Sincerely, 

Bruce Watzman 
Senior Vice President, Regulatory Affairs 
National Mining Association 
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May 6 .. 1985 

Ma. Pa~ricia Silvey 
u.s. Department o~ Labor 
Mine Safety and Health Administration 
Office o~ s~andards. Regulations & Variances 
4015 Wilson Boulevard. Room 631 
Arlington. VA 22203 

Dear Ms. Silvey: 

This is in response to th~ notice published in the 
February B. 1985. Federal Reqi.te~. The United Mine 
workers of America wholeheartedly supports MSHA•s long 
overdue decision to develop regulations for implementing 
section 104(e) o~ the Federal Mine Safety and Health Ac~ 
of 1977. OUr comments are as follows: 

1. Administrative P~ocedurgs 

A. Initial Identification ot Mines 

The initial screening procedures employed by MSHA to 
identify potential pattern violators are critically 
important to the effective enforcement of section 
l04(e). The screening process must be broad enough to 
identifY all recidivist violators of the Act. Not only 
must this process identify operators whose pattern o~ 
violations is based upon the receipt of numerous S&S 
citations. but it must also have the fine-~uned 
potential to pinpoint those operators who have committed 
repeated violations of a particular standard or who have 
a safety record which indicates a lack of attention to a 
particular area of mine safety or health. Accordingly. 
the UMWA proposes a bifurcated· screening process: 



1. Automatic Reylew 

Every quarter those mines whose rate of significant 
and substantial violations (based upon man-hours worked) 
over the previous four quarters places them in the 75th 
percentile ~or all mines would be placed under review to 
determine i~. based upon specified criteria. they should 
be subject to a pattern notice. Mines placed under 
automatic review will not necessarily receive the 
pattern notice. It is anticipated. however. that aost 
pattern violators will be in the 75th percentile. and 
the automatic review process will aid in identifying 
them. 

2. Selective Review 

As the senate committee on Human Resources noted in 
ita report. •pattern does not necessarily mean a 
prescribed number of violations of predetermined 
standards." S.aep. 95-181. 95th Cong •• l&t Seas. 
(1977). reprinted in Senate Subcommittee on Labor. 
Committee on Ruman Resources. 95th Cong •• 2d seas •• 
Legislative History of the Federal Mine Safety and 
Health Act of 1977 (1978). p. 621. Thus. in keeping 
with Congress• directive. the Secretary should develop a 
means for identifying potential pattern violators who do 
not rank within the 75th percentile for S&S violations. 
Accordingly. the UMWA proposes that mines be subject to 
quarterly selective review if they fall within any of 
the following categories: 

a. The mine was on a section l04(d) 
unwarrantable failure sequence during the 
previous quarter.4/ 

~'In the Secretary's advance notice of proposed 
rulemaking it is envisioned that a section 104(d) 
sequence will be a prerequisite to any pattern order 
issued under section l04(e). It would be a mistake. 
however. to limit pattern notices only to mines which 
have been on the section 104(d) sequence. Section 
l04(d) orders are issued when there have been repeated 
unwarrantable failure citations. Under section 104(e) 
there is no requirement that violations establishing the 
pattern be a result of the operator's "unwarrantable 
failure." Consequently. making the section 104(d) 
sequence a prerequisite for the 104(e) notice would run 
counter to the Legislative scheme. ~ ~. ~. at 
621-622. Accordingly. while those mines on a section 
104(d) sequence should be reviewed. other operations 
must be reviewed. as well. 
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b. The mine was placed under a section l07(a) 
imminent danger order during the previous 
four quarters. 

c. The mine has a high accident rate for the 
previous four quarters. 

d. There has been a fatality at the mine 
during the previous four quarters. 

e. There is a high rate of citations and 
orders. including non-S&S violations. for 
the previous four quarters. based on 
man-hours worked. 

These selective review criteria are chosen because they 
indicate that there is an underlying health and safety 
problem at the mine. Such mines should be scrutinized 
for possible pattern of offense despite the fact they 
may have an S&S rate below the 75th percentile. 

B. Notice of Review 

All mines which are under review for potential 
pattern of violations. whether automatic or selective. 
shall be qiven notice to that effect by the Agency. 
Notice shall also be sent to the representative of 
miners. 

This notice is designed to give operators the 
opportunity to take concrete actions to improve the 
citation history at the mine and to implement a remedial 
plan. MSHA should evaluate these amd similar company 
efforts to correct a pattern of violations when the 
pattern notice conference is held. See Part D, below. 

C. Identifying Mines Subject to Pattern Notice 

Those mines which are under review because they are 
high rate violators or meet selective review criteria 
will be identified as subject to a pattern notice if the 
review indicates one or more of the following: 

1. A pattern of S&S violations of a particular 
standard over a period of time. 

2. A pattern of S&S violations of standards of 
a similar nature, indicated by a history of 
violations over an extended period of time. 
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such that a continuing haza~d in a 
pa~ticular a~ea of mine safety and health. 
such as roof cont~ol. electrical. 
ventilation. reapi~able dust. and 
escapeways. has not been brought unde~ 
cont~ol. 

3. A mine-wide pattern of S&S violations which 
indicates an underlying health and safety 
problem th~ouvhout the mine. 

4. lf a mine which is unde~ ~•view was also 
unde~ review one or mo~e times du~ing the 
p~evious 365 day pe~iod. and the~e has been 
no substantial improvement since the 
immediately previous review. then that mine 
will be subject to a patte~n notice. 

D. Lette~ of Intent and P~e-Notice conference 

When MSHA determines that a mine unde~ review is 
subject to a patte~n notice. the Agency should info~m 
the operator and the miners ~ep~esentative of the 
Agency's intent to issue a patte~n notice. The letter 
of intent should specify the basis for the dete~mination 
and should give the ope~ator and ~•presentative of 
mine~• 15 calenda~ days after receipt to ~equest a 
confe~ence. At the conference the~e should be a review 
of the citation history at the mine. A pattern of 
violation notice should be issued after the conference 
unless the operator establishes all of the following: 

1. Specific actions were taken. following the 
notice of review. to improve the citation 
history: 

2. There has been an imp~ovement of the 
citation history at the mine following the 
notice of review. and 

3. The ope~ato~ submits a prepa~ed plan to the 
Agency outlining the course it will follow 
to avoid future violations and improve ita 
violation reco~d fo~ the long-term. 

However. if a mine is identified as subject to a patte~n 
notice more than once within a 365 day period. no 
conference will be held and the pattern notice will 
automatically be issued. The scheduling and location of 
the confe~ence should accomodate the convenience of the 
miners ~ep~esentative who should be given notice of the 
conference and auffer,no loss of pay for attending. 
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E. Termina·tion of the Notice 

Once a mine is placed on a pattern of violation 
notice. the notice should only be terminated if a 
r~gular inspection of the mine indicates that there are 
no S&S violations. The Agency has solicited comments on 
administrative procedures that could be adopted for the 
purpose of terminating pattern notices. The UMWA is 
reviewing procedural options and giving them serious 
consideration. · 

11. Miscellaneous Concerns 

A. State of mind of operator and extenuating 
circumstances should not be criteria upon which 
a pattern determination is based. 

The UMWA urges the Secretary not to make an 
operator's state of mind or intent a factor to be 
considered prior to the i~suance of a section 104(e) 
notice. The Senate committee report clearly states 
Congress• wish that intent or state of mind of the 
operator not be criteria for determining when a pattern 
of violation exists. Leg. Hist. at 621. Accordingly. 
the operator•~ good faith. absence of negligence. 
knowledge and any extenuating circumstances should no~ 
be factored into the Agency's review. If a review o! 
the citation history indicates a pattern of s&s 
violations. a notice should issue. regardless of 
mitigating factors. Certainly the issuance of a singl• 
S&S citation, not to mention a string of them. should b• 
enough to alert an operator about a health and safety 
problem at his mine and present him with the need to 
take corrective action. 

B. Review by Arlington rather than by District 
Managers. 

In order to ensure that a standard of review will b• 
consistently and fairly applied to all mines. the 
quarterly review and the issuance of pattern noticG& 
should be performed by the Arlington office. 

c. Notice of Representative of Miners 

Notice of any decisions or actions taken p~rsu~n~ ': 
section l04(e) should be provided to the represent~,,v• 
of miners. 
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If you have any questions or comments on any matters 
raised in this letter. please do not hesitate to call me. 

Very truly yours. 

Joae b Administrator 
De rtment of Occupational 
Health ana Safety 

_,_ 
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.. 

Friday 
February 8, 1985 

Part II 

Department of Labor 
Mine Safety and Health Administration 

30 CFR Part 104 
ldenUflcatlon of Mines Having a Pattern 
of VIolations; Withdrawal of Proposed 
Rule and Advance Notice of Proposed 
Rulema1dng 



Federal Reglelu / Vol. &o. No. 17 / Friday, February a. 1B85 I Propoeed Rule• 

DEPARTliEHT OF LABOR 

.. ,~ Saftt)' ark.i Hultl• AdmlnlatraUon 
• 

SO CFR Part 104 

Pattem of Yloi1Uon~ 

AOENtY: Minr Sa(el)· and Health 
Adminiatration,ubor. 
ACTION: Withdrawal o( propoacd rule; 
advance notice or propoaed rulemal.ina. 

IUUUARY: Thr Mine Safety and Health 
Administration (MSHA) Ia conalderlna 
ndemaklna on criteria and procedures 
for identi()·ing mine• "'ith a pattern or 
violation a of mandatory standard• that 
aisnificantl)· and aubatantially 
contribute to aafety and health bazanb. 
On Aqust 15, 2980, MSHA published a 
propoaed rule to establi1h criteria lor 
ldentifyins mines havina. pattern or 
violatlona[45 F.R 54846). Commentm 
were aeneraDy oppoeed to the propoaal, 
alatir~~ that H wn complex, too 
atatiatically oriented, and vasue.ln 
addition. aince that time, admlnletratlve 
litigation reaultina in chanae• In Aaency 
enforcement policiea and a 1882 revision 
or the A.jency'a civil penalty procedure& 
have affected Jr.ey pro\ialona or that . 
propoeal. The AaenC)' now baa 
experience "·ith then chaqu and Ia 
conaiderins reaumptioll or ruJemaJr.iq. 
Thla notice withdrawa the 1980 pattem 
of viola tiona propoealand outlinea for 
pubUc comment poaalble criteria and 
procedure• (or a new pattem of 
viola tiona propoaal. 
DATU: Tbie v.ithdrawal it effective 
February B. 1985. Coll'lll'lenta on the 
Ad,•ance Notice or Propoeed 
Rulemaking mual be received by April II. 
2985. 
ADDRESS£1: Office or Standard a. 
Regulation•. and Variancea, MSHA: 
Room e:n Balh;ton Tower No.3; 4015 
Wilson Bouleurd; Arlinaton, Vii'Jinla 
22203: 
POR FURnt£1111NFOAUATtON COHTAC'T: 
Patricia W. Silvey, Director, Office of 
Standarda. Regula tiona, and Variance•. 
MSHA.(703) ZJs-'JetO. 
IUPPL.IUENTARY INFORMATION: Under 
aectlon 10C[e) of the Federal Mine Safety 
and Health Act of 1977 (Mine Act). the 
Secretary or Labor I• authorized to laaue 
a notice to a mine operator if the 
operator'• mine hu a pattern or 
violations of mandatory aafel)' or health 
atandards which aignif1cantly end 
aubatantially contribute to health or 
aafet\· hazardJo al the mine. ConJTeaS 
eatabli•hl'd thir. provision or the Mme 
Act to addreu the problem or mine 
operaton M"ho hn·e rec\111'ins \iolationa 
or health and ufety atandarda. 

Under the Mine Acl on~ a nclion 
10t[e) pattern o(violaUoot Dotlce Ia 
laeued. anr 1ubaequent lnapectlon 
within SilO daye which nviaJa another 
alplficant and eubatantial(SIS) 
violation or mandatory aafel)' or health 
llandarda retultaln the iaauanca or a 
withdrawal order untU the violation Ia 
a bated. The Mine Act further pnnidee 
for "'ithdrawal orden upon any 
tubarquenl findina or sas viola tiona 
until a comr.Jete Inspection of the entire 
mine rnea a no S&S \iolationa. 

On AUBUit 15, 1980 (45 FR 54656). the 
Mine Safety and Health Adminlatration 
(MSHA) publiahed a propoaal"l.n the 
Federal Repeler which would ellablith 
criteria (or identifyins mines which have 
a pattern oh;o)ations. Commenlen 
v.·ere aenerally oppoaed lo the propoaal. 
atatiq that II wae complex. too 
atalistir.ally oriented. overbroad. and 
vague.ln adcfitioD, nwneroua 
commenten alated that It waa 
Inappropriate ofMSHA to~alabliah 
pattern or viola tiona regulation• at that 
time because or lft.isation pendinl before 
the Federal Mine Safety and Health 
Re\'iew Commiaaion (Review 
Coznmlnion) that Involved the 
defmltion of SlS violationa. AI that . 
time, MSHA cited aD viola tiona 11 SlS 
excepJ technical viola tiona IIDcl 
viola tiona thai poaed ooly a remole or 
IJJecula Uve rlak of lnjwy. ID April2D81, 
lhe Review Comml11loo narrowed lhe 
definition of SAS viola tiona. Tbe Review 
Comml11lon defined SlS viola tiona at 
those that have e reuonable likelihood 
ofreaultinaln a reaaonably terioue 
lnjW')' or illnesa C$ecretlU)' .of LDbor v. 
Cement Divi•ion, National GJp•um Co., 
3 FMSHRC 822). MSHA adopted thla 
N\'ised det&n.ilion In May 2981. 

Commenten alto elated that review 
or the Asency'l then pen dina reRU!ationt 
for the aaaeaament or Civil penafl.iea 
could affect provitiona or the pattern of 
viola tiona propoaal. In May 19BZ. MSHA 
reviaed It• regu}ationa for lhe 
aaausmenl of civil penaltita (47 FR 
Z2Z86). 

In view or theae developmenta. MSHA 
Ia withdra,.i"l the 1980 pattern or 
violation• proposal. However. the 
Asency haasained au(ficlent experience 
"ith both the re,iaed defmit.ion or S6S 
violations and the cbanse• made in the 
ci,•il penalty regula tiona to reconaider 
J'\llemakina to utabliah procedure• and 
criteria (or iuuance or. pattern notice. 

Duiina prelindnal')· development of a 
new approach for implementina pattern 
of ,;elations criteria and procedurea. 
MSHA hu been Jllided by the principle 
e).prened ln the Mine Acl'a le,:slative 
his lory that i .. uance or a aection lD4(e) 
pattern or viola tiona notice ahould be an 
enforcement tool reaerved for dealina 

with chronic vfolalol"' who do not 
reapond to other anorta lo brina their 
mlnn lnlo compliance with baalth B.bd 
aafety atandarda. Consrr:aa =•de II dear 
that chronic viola ton demonatrate a 
dlaresard (or the aa(el)' and health or 
minera b)· aDowlna the 1ame work 
haurda to occur aaaiD and aaatn 
"'ithout addreuf.na the underlyil'll 
problema. 

AI thla point. MSHA believn that 
pattern o(violationa criteria ahouJd 
focua on the health and aa(el)• record or 
each mine rather than on a atrictly 
quantitative comparison of each mine to 
lnduatry·wide norma. In contrul to the 
2980 propoaal which relied on a 
atatialicaJiy.oriented approach. the 
A.jency en\ilfOnS Ule Of almpJified 
criteria to Identify the l!lllatence o( a 
pattem or viola tiona, coupled with 
procedure• for fair and lull notice. 
Re\iew and appeal procedure• would br 
thr aame a• for any other dtation or 
order l11ued under lhe Mine AcL 

To Implement th.ia approach, MSHA Ia 
conalderiRB an enforcement concept 
which would lncorp,orate the foUowiJtl 
elemenla: Initial acreenlna to Identify 
any mlnee which may be developiJ!.a a 
pattern of SAS viola tiona; application of 
criteria to determine whether 1 paHern 
of violation• exbta at liD Identified mine; 
&Dd DOUficatioD IO the JDIDe operator of 
the potential lor a paHei'D of vfolatiODI 
notice with a:o opportuDJty to rea pond. 

Initial Identification olm!Des wllh e 
poaaible pattern or viola tiona could 
occur throuah replar enforcement 
activitiet. Once a mine haa been 
Identified, MSHA would review 
condition• at the mine to determine 
whether or not a paltem ohiolaliona 
exiata at the mine. At thlt point, MSHA 
eu,;eions the uae or two priDcipal 
criteria. Fint, are the S6S viola tiona 
common to a particular health or 1afel)' 
lu~z.ard or are there SAS violati0111 
throughout the mine which repreaent an 
underlyina health or aarel)' problemY 
Second, ia the mine on a.eection 20t[d) 
unwarrantable failure eequence, 
Indicating the other enforcement 
measurea have been inerrectin7 If lhese 
two aiteria are met. MSHA would 
notiFy the mine operator that the 
operator'• minr 11 eubject to a arclion 
1M( e) pattern notice and elate the 
reuona upon y,·hich auch a 
determination y,·u baaed. Afler 
alloYo"in& the operator an opportunity to 
reapond. and abaenta chanae in the 
health and aafety condition• at the ll'line. 
MSHA would then iasuc a aedion 104(e) 
pattern nolice. Once a mine 11 placed on 
a pattern of violations notice. the notice 
would be tl!nninaled upon an inapection 
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of thr mine by MSHA ln wbicb no SIS 
wlolallon• are round. 

M:;HA conaldcrs earl.)' public · 
parlic:lpallon In ro·nnulalins criteria and 
rroceduret to be uaed for luuance of 
raltrm of vlolaliona nolicealo be 
lm.rorlant. In particular. the ABrnC)' 
Wl'ould lil.e •uurationa on "·hal 
11ddilional faclorj;, if an)', ahould br Ulf'd 

for dt·termini~ whether a pall em of 

- .... 

wlolallon niJII. Thue faclol"' a:nt,ht 
Include wor'k practlcea or minll'lll 
condition• al the mine or the mine'a 
accident hi1tor:y.ln addition. MSHA 
would like comment• on whether a 
proposal abould Include adminiatralive 
proccdurea for terminalin, a patlem 
notice. The Asency welcome& comment• 
on theae and all other isauef. of concern. 

Uti or Subjec:lt I.D SO Cf'R Part 101 

Mme ufety and btallh. 
Dated January 31.111115. 

David A. Zezeer, 
Au is I ant Srcnlaf)' far MinP Soft'tJ· ond 
Hraltlr. 
I~ Doc. ~292!1 Filed 2-1~. 2 43 pmJ 
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