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Re: RIN 0020 AA6B0
Dear 1 adies and Gentlemen;

Comments on Intering Final Role Re batension of 'Transition Period for
introduction of Closed-Clireuil Lscape Respirators

Please ind below and attached the comments « FMurray Bnerpy Corporation (and its
trade association. the Bituminous Coal Operators™ Association), BHP Billiton Sun Juan Coul
Company, und Interwest Mining Comnpany {hereinalter “the Companies™) ¢ n the Interim Final
Rule Re Extension ol the Transition Period for Intraduction ot Closed-Clreutt Lscape Respirators
(“CCTRs™) (hereinafter “the Interim Final CCLR Rule™ or *Rule™), issucd by the Sceretary of
Tlealth and tHuman Services on Jauuary 14, 2015, and published in the Federa! Register on
January 29, 2015, 80 Fed. Reg. 4,801, The Rule revises section 84.301 of 42 C.1°.R. Part 84
(“Approval of Respiratory Protective Devices™) o, among other things, authorive CCERS used in
“Cap 17 and Cap 3™ mining applicutionsl 10 b manulactured. labeled, and sold as approved by
NIOSH until either April 9, 2015 or 6 imonths alter the dute ol the first NIOSIH approval of a
respirator model™ used in mining applications. The stated purpose of the terim Iinal CCEHR
Rule is 1o “allow sullicient time for respiralor manufacturers to meet the demands of the mining,
maritime. railroad. and other industrics.™ At the outsel, the Companies wish NIOS1 to know
that the Interim Final CCER Rule is 1 major step in the right direction. Howuover, the Companies
also must insist that the Rule docs not o lar enough, as our comments below explain.

Poee 42 O FRL S 80304 P Table 2, Capacity for *Cap™i ' 1'est Ratings.

L4 4804, The Companies note the role of the Mine Salcty and lewlth Administeation (" MSTIA™Y in the
Jeint review and eertilication of such respivators with the Nationa] Istitate for Qeenpationad Salety and ealth
CNIOSH L pursuant o 42 €0 RO$ 845,

" hd 4,802,

Crowoll & Moring LLP www.orawell.com  Washitnglon, DU New York  San Frantiseo - Los Angeles « Orange County = Anchorage = Lenden Grussels

9B 79~ Comm—e ¢



NIOSIH Daocker Office
March 30, 2015
Page 2

o bugin, the Companies are pleased that NIOSI, in the preamble to the Int rim Iinal
CCLER Rule. has posed two key issues of interest o us for comment, as lollows:

e Will the six-month compliance date “provide sufficient time for respirator
. . . s pank
manulacturers to develop production capacity 10 meet expected market demand. .7
* . [ H ] pra— T H 3
o Comments are also “invited on any ple related to this rulemaking,

We are happy w respond to cach ol these issues,

SUFFICIENCY OF THE SIX-MONTH COMI'LIANCE DATE

As ¢perators ol underground coal mines, the Companies are major users ol CCLRs (or, as
they are called in the coal mining industry, self~contained self-rescuers ¢ SCSRs™)), The
Companies are required by various provisions of the Federal Mine Safety and Health Act of
1977, as amended (the “Mine Act™)’, and the Mine Act’s implementing regulations found in
30 CF.R. Part 75 to furnish our miners with ample supplies of CCLRs.” In particalar, section
75,1714 mandates that cach operator shall make available to each miner and authorized visitor
who goes underground a Part 84-approved CCER. Following the 2006 Sago Mine explosion and
the enactment of the MINER Act amcndmcnlss, 10 the orgunic Mine Act, section 75.1714-4 was
promutdgated requiring thousands ol additional CCIRs in work places, on muntrips, and in
escapeways. As NIOSH will recall, implomentation of that MINER Act reguircment caugphl
respirator manulacturers short in that the regulatory deadline for that mundatory safcty standard
was wholly inadequate for production eapacity to meet legally required demand. hat legally
required demand was nol walved crrelaxed by MSHAL and the Companies (and many other
unclerground coal mine operators), through no fault ol their own, were subjected o MSTIA™S
nendiscretionary enforcement of section 75.1714-4,

The Companics ure prateful thal NIOSEH has recognizcd this probicr could re-oceur; and
we are pleased that the agency has worked to ad ress it in the context ol this Interim Final CCER
Rule. Nevertheless, we must (el you that the past experience ol the Companics with section
75.1714-4 teaches that the previous problem will be repeated unless NIOSH extends the Rule
considerably further than six months, The Companics want to assure NHOSH that, given
adequate time to purchase 1w CCERs, we are committed to doing so. However, as the
customers of CCLR manufaciurers, we must have an orderly transition and enough time not only
10 (1) purchase new CCERs, but also o be (2) supplied with the new devices: as well as o be
able 1o (3} train owr miners i their sale and eflective use.

Tt

Sl

B0 US.CL8S 8O, sy

T30 R 8E 7517 14-75.17 14-8.
¥ Pub. L. No. 109236,
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We also note, with approval, the comments of the National Mining Association {7 NVAT)
on the Interim Final CCER Rule, especially NMA’s observation thal if only one manutacturer
obtains Part 84 approval ol o new CCLER. then the Rule would truly compromise the ability of
the Companies and other operators 1o obtain sulticient numbers of replacement CCHRs in the
time allowed by the Rule,

‘I'he Companics appreciate and understand that NIOSH's stakeholders, in connection with
its responsibilities (o upprove CCl'Rs, include not only coal mine operators and coal miners, but
also the maritime, raitroad, and other industries where CCTRs are required (and the workers in
these mdustries), as well as respirator manulacturers. Indeed. we understand that a greater
numiber of CCERS are used in the marvitime. railroad, and other industries than are used in (1S,
underpround coal mines. ‘the Companies submil. however. that we and sther underpround coal
mine operators have sipnificantly diferent circumstances al play thun do the alorementioned
industrics, These circumstances dictate that revigions to the Interim Final CCER Rule should
distinguish the underground coul mining industry from the other aforementioned industries.
NIOSH has authority to make such distinctions. We address those circumstiinees next as we
discuss other topics related to thiy rulemaking.

OTHER TOPICS RELATED TO THIS RULEMAKING

We note the reference in the Rule's preamble 1o the June 19, 2014 stakeholders’ meeting
held by MSHA.” The Companies participated in this meeting. W told the NIOSH
representatives present. in no uncertain terms, that NIOSH needed to extend the then-muandited
April 9, 2015 deadline as soon as possible in order to allow new CCPRs o be: (1) approved;

(2) produced in sufficient numbers; and (3) introduced underground for an orderly transition,
instead of what was then g looming train wreek. As we slated al the oulset of these comments,
the Interim Final CCER Rule is a major step in the right direction. However, the Rule has a tatal
[taw which must b+ addressed. Specilically, it utterly fails to take into account the circumstances
involved in the entire panoply of events that can oceur with regard (v miners escaping [rom
underground coal mines in the event of an explosion. fire, or other emergencies. 1n its revisions
to the Interim Final CCER Rute, NIOSIH must not only consider all the cutling edge rescarch
reparding CCLRs and self-contained breathing apparatus (“SCBAS™) being carried out by
NIOSH s OfTice of Mine Safety and Fleahth Rescarch (“OMSHIR™), but aiso the OMSHR
research reparding refuige alternatives. In this regurd, the work ol N1OSIH s Breathing Alr
Supplies (“BAS™) Partnership and the Retuge Alternative Partnership are intimately related 10
the best outcome tor revisions w the Interim Final C CER Rufe,'

Y80 Fed. Reg. 4,803,

" Aga general commeoent, the Companivs want 1o wll NIOSH that we strongly and seholeheartedly support
these NIOSH purtnerships.  hey engage all mining stohehiolders, e operators, manutacturers, representatives ol
miners, NIOSH experts, und MSHA observers on the most neatral playing ficld available to us - and one where
candid discourse points the way oward sulid scientific work « nd safe wid healthiul outeomes for sl parteers,
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The most recent mecting of the BAS Partnership took place ut NIOSITs Bruceton, A
campus on October 29, 2014, e Companies participated actively in this imporiant meeting as

partners. We have coclosed the matenals from this meeting to this letter, as part ol our

comments.

In addition, please {1nd enclosed the Meciing Stmmery & Recommendations ol the
8 .

October 29 BAS Partnership meeting, preparcd by Susan M. Moor=, Pho1)., NIOSII's Director,
OMSHR Division of Mining Science & ‘l'echnology. Hspecially relevant to the Conpunics’

comments is the following key excerptled recommendation {rom the mecting summary:

Recommendations to NTIOSH

The mining industry desires (o provide mine workers with improved SCSE
fechuology ay vutlined in NIOSI s 2042 rule, 42 C R84 -0, However,
at thiv time, no SCSR manifacturers have submitied for certification ¢ C 1P
3 device  the only type of device capable of mveting MSHA's “one hour”
drration requirement for wnderground coul mines by MSHA —despite the
rule's requirement that no manifacturer may sell o device not ceriified to
NIOSIs 2012 rude dffer April 2015, Partnership representatives from
both labor and indistry recommendfed] that NIOSH consider the
negative mpact thiy lack of availability of certified technology will have
on the industry and its workers and urged NIOSH to put into action «
plan that would address this issue while taking into consideration two
critical issues, These issues are: 1) the recent R&ED advancements within
NIOSHs research program that would resuit in SCSRs that not only
comply  with NIOSIs 2012 rule bwt also  provide  additional
Junctivnalities such as seamless changeover between SCSR units and
verbal communications via a hood with an inner mask, and 1) the mining
industry’s carrent cconomic reality, which precludes it from changing
onf its SCSR inventory more than once—i.e., the induastry cannot sustain
changing ont these techinologies onee for compliance to the NIOSI 2012
rufe aied thea a second time, only a few years fater, 0 embrace the recent
R&D advancementy from within NIOSH's research program. (Pmphasis
added.)

Our emphasized portion ol Dr, Moore™s excerpt is absolutely crucial to NTOSH s
decision-making with regurd o revising the Interim inal CCHFR Rule. At this junctare, to

reiterate. the economie reality challenging the Companies and (he underground industry must be

understood and factored into this rulemaking by NIOSI,
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The same concerns were discussed at the February 10 meeting on the Bruceton campus ol
the NIOSI Refuge Alternative Partnership. The materials rom this mcting are also enclosed to
our letter,

Here too, a train wreck s fooming sinee MSHA s refuge nhiernatiy e mandatory salety
December 31, 2018, unless approved by MSTHA under 30 CIFRL Part 7. Our understanding is
that 1 one of these grandlathered structures are currently Part 7-upproved. We think the time
remaining before December 31,2018 is wholly insulficient for these structures o pain approval
and be produced and installed underground. Especially sinee NIOSI s refuge alternative
research and the work of the NIOSTH Reluge Alleonative Partniership are all trending towand u
gencration of refuge slternatives significantly different than the carrently deployed fleet. it would
he a waste of the limited resources of the MSHA Approsal & Certilication Center U A&CC) 1o
spend time on approving the structures of these grandfathered RAs. Instead, the A&CC should
focuy its cnergies on approving new relfuge altermative technologies as they are ready tv come on
line. This problem, 1oo, should be factored into NIOSHP s thinking on revising the Interim Final
CCER Rule. In the Companics® comments on MSHA™s Reguest for Information ("RET7) on
RAs, which we will send to MSHA on April 2, we will ash MSTIA for an extension of that
December 31, 2018 deadline in order for the development of the next generation of
technologically advanced RAs.' We ask that NIOSIH urge MSIIA 10 join in our request as the
apency works with MSIIAL Please note we are sending copies of these comments to MSIHA’s
coud mine sulety and health leadership.

Finally, the Companics note that the seven recommendations on improving scli~escape
from underground coal mines made by the National Rescarch Council’s Committee on Mine
Saftty: Dssential Components of Minc Hiscape, have not reccived as much attention lrom
NIOSIT (and MSHA) as they should.” Those recommendations should be considered by NIOSI
as an overlay 1o the agency’s consideration of revisions to the Interim Final CCER R ale.”?

To conclude, the Interim Final CCER Rule is an important recognition by NIOSH that
the April 9. 2015 deadline (standing alone as it did in the rule supplanted by the Rule) is
unworkable. The Rule is a major step in the right direction, However, as we skeleh out above.
the solution to the need 1o protect miners who are escaping [fom underground mine explosions,
fires, or other emerpencies must be holistic, as must the solution to sheltering those miners who

" The Companies will send a copy of these April 2 comments on MSHAs RA REL o the NIOST docket;

and we respectfully request that NIOSEH will include them as it considers revisions (o the [nterim Final CCER Rule,

Y lmproving Self-iscape fron Undergrowd Coul Vines, the National Academics Press, 2013,

" The Companies note, with approval, the publication in the Federal Regist rior Mareh 27, 2015, of a
notice seching comment on an inlurmation collection request from the Centers for Disease Control o the Office of
Managemnt and Budgel on a proposed project re Smcrgency Escupe for Coal Amers. "The Companies are studying
this notive, with a view toward providing feedbach on it
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cannot eseape to the surtace. The Compunics are comnitted to working on NIOSH s BAS and
Refuge Alternative Partnerships. We believe the work of those Partnerships will provide the
framework lor these holistic vutcomes: and necessary revisions to the Interim Final CCER Rule
musi be developed parallel 10 und consistent with the work of these Partnerships.

Please 1ot us know if you have any questions or desire Turther inpul,

Sincerely,

Edward M. Green
Counscl for the Companics

lnclosures

ce; The Honorable John Howard (w/o enclosures)
I'rank b Hearl, PUIE. (w/o enclosures)
[ ew Wade, Ph.D, (w/o enclosures)
Maryang M. 1Y Alessandro, Ph.D). (w/o enclosures)
R.J. Matctic, Ph.D. (w/o enelosures)
susan M, Moore, Ph.D. (w/o enclosures)
Rachel Weiss (wfo enclosures)
‘T'he Honorable Joseph AL Main (wfo enclosures)
Patricia [+, Silvey (w/o enciosures)
Kevin G, Stricklin (wfo cnclosures)
Steplien Gigliotti (w/o enclosures)
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