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Ming Safety and Health Administration

Office of Standards, Regulations, and Variances
1100 Wilson Blvd., Rooin 2250

Atlington, Virzinia 22209-3939

{Submitted cleetionically to
zzMSHA-Comn ents@dol.gov)

RE: Criteri: and Proccdures for Proposed Assessment of Civil Penalties:
Proposed Rule (RIN 1219-AB72)

The National Lime Associatiot (NLA) is pleased to ptesent additional comnients on the
Pioposed [ .ule on Criteria and Procedutes for Proposed Assessment of Civil Penalties. NLA's
ptior comments, datcd Dec. 3, 2014, as well as the testimony of Hunter Prillaman at the Dec. 4
hearing on the proposal, are incorporated herein by reference. The coran.ents below respond to
the clarifications to the proposal posted by MSHA on Feb. 10. 2015.

NILA con.mends MSITA for the desirc to improve the “consistency, objectivity and etficiency™ ol
the assessment of civil penaltics, and some of the ptoposed changes, in NLA's opinion, will
serve thosc goals. Howcever, as explained below, NLA belicves that other changes will create,
tather tl an miligate, problems, even as clarified in MSHA's new posting.

1. The Negligence Criterion Needs Further Changes

In the clatification, MSIIA states that it is its iuter tion that the uew “Negligent™ category would
encompass violations that would currently be cateqorized as Low, Moderate. or High
Negligence, a1 d that the current No Negligence and Reckless Disregard categories would 1cmain
essentially unchanged. This appears to be in tesponse to many concerns expressed by the
rcgulated community, ir.cluding many at the public hearings, that the change in the rules will
cause an increase in Reckless Disregard citations, as violatious that would pteviously have been
labelled High Negligence are pushed up into the Reckless Disregard category.

NLA commends MSHA for its statement that it does not intcnd for the revisions in the rule to
tncrease the nuinber of Reckless Disregard citations. However, NLA believes that the revision
crcates a strong likelihood that this will occur, even if the initial intention is to the contrary.
When all negligence cases are lumped into a single category, includit g both miner and serious
infractions, tl.e pressure will be sttong for inspectors to carve out the more serious violations and
to categorize then: as Reckless Disregard.
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NLA believes that this likelihood is simply another manifestation of an excessive blunting of the
instrument of the negligence criterion. Simply put, the range of negligent violations being
grouped togcther are too broad.

As stated in its prior comments, NLA strongly opposes the elimination of the “low negligence”
category. As noted previously, this change will largely result in substantially higher penalties for
what would have been considered low negligence violations under the current rules — but it will
also contribute to an inevitable pressure to delink minor and more serious violations, which,
under the new approach, can only be done by labeling a violation as Reckless Disregard, (It
shiould be added that this pressure will be cxerted in only one direction, as it is highly unlikely
that inspectors will {eel any impulsc 10 identify 1aore violations as Not Neglieent,)

There are n.any violatior s that represent low ncgligence, as MSHA inspectors have beer. well
awatc for inany years. At the very least, the low negligence category sLould be t¢tained. Even
combining moderate and high negligence into a single category is likely to pusb more citations
inio the Reckless Distcgatd category, but the problem will be cven wotse if low negligence
violations arc included,

2. NLA Supports the Modification of the Proposed Definition of “Occurrcd”

NLA supports MSHA’s clarification that in the propeszd revisions of the likelihood categoties,
the most serious category, “occurred,” should ir.clude only situations in which the condition ot
practice cited has taused an injury or illness, as 1s the case under tt ¢ cuirer t approach. As NLA
picviously commented, ex panding this definition to events that could have caused arn injury
would have injectcd additional vagueness and speculation into the decision-n.aking process,
since the asscssor will have to determine not only the likelihood of the event, but the likelihood
that it could have eaused an injury — which would have confused this category with severity.

3. NLA Supports MSHA’s Clarificution on Good Faith Reductions and Confercnces

NILA comnmends MSHA’s clarificatiorn. that requesting a pie-assessment conference would 1 ot

render the proposed good faith reduction unavailable. As NLA previously roted, conferencing
should be encoutaced, not discouraged, as it gives both operators and MSITA an opportunity to
work out disagreements and issues without the need for furthet teview,

NLA econtinues to believe, however, that a beiter alternative to the proposed good faith reductior,
would be reinstatemet t of the 30% reduction for pron.pt abatement that existed before the last

revision of the tule, ror the reasons set out it NLA's prior comments.

NLA appreciates the opportunity to coment on these important issues.
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Hunter L. Prillaman

Director of Government Afflairs and General Counsel
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