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LIME 
NATl l ?\AL LIM!. AS~OCIATIO\J 

March 31) 2015 

Mine Safety and Health Administration 
Office of Standards, Regulations, and Variances 
I JOO Wilson Blvd. , Room 2~50 
Arlington, Virginia 22209-3939 

(Submitted clccttonically to 
zzMSHA-Comn ents@dol.gov) 

RE: Criterh and Procedures for Proposed Assessment of Civil Penalties: 
Proposed Rule (RIN 1219-AB72) 

The National Lime J\ssotiatio1 (NLA) is pleased to pr esent additional eom n1e11ts on the 
P1oposed Lule on Criteria and Proceduies fo t Proposed Assessment of Civil Penalties. NLA"s 
pt ior comment~, dated Det:. 3, 2014, as we! l as the testimony of Hunter Prillaman "l.t the Dec. 4 
heari11g on the proposal, are iucorporatcd herein by reference. The coun.cnts below respond to 
the clarificatio1.s to the proposal po~ted by MSHA on Feb. 10. 'WI 5. 

NJ.A con_mends \1SH.\ for the desire to improve the "consi:::.tency, objectivity and efficiency" oJ 
the assessment of civil penalties, and some of the p1oposed changes, in NLA"s opiniou, will 
serve those goals. However, as explainl!d below, NL!\ believes that other changes will create, 
tathcr ti an rniligate, ptoulems, even as clarified io MSHA 's new posting. 

J. The Negligence Criterion Needs .Further Changes 

In the elm ificatio11, MSI IA states that it is its inte1 tion that the 1.cw ''Negligent" category would 
enc.:ornpass violations thal would currently be categorized as Low, Moderate, or High 
Kegligence, at d that the current No Negligence and Reckless Disregard categories would Tcmain 
essentially unchanged. This appca1s to be in 1esponse to many concern~ expressed by the 
regulated community, i1.clud i11g many at the public hearings, that the change in the rnlcs wi ll 
cause an incn.asc in Reckless Disregard citat ions. as violatio11s that would p1eviously have bee11 
labe lled High Negligenct. are pushed up into the Reckless Disregard category. 

NL!\ commends MSHA for its statement that it does not intend fo1 the revisions in then.de to 
increase the nurnbcr of Reckless Disregard citations. However, NL.'\ believes that the revision 
creates a strong likelihood that tliis will occur, even i f tLe initial intention is to the contrarv. 
Whe11 all negligence cast..s are lumped into a single category, i11cludi1 g both minor and serious 
infrac. tions. tl.e pressure will be sttong for inspectors to carve out the more serious violations and 
to categorize then, as Reckless Disregard. 
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NLA believes that this likelihood is simply another manifestation of an excessive blunting of the 
instrument of the negligence criterion. Simply put, the range of negligent violations being 
grouped together arc too broad. 

As stated in its prior comments, NLA strongly opposes the elimination of the "low negligence'' 
category. As noted previously, this change will largely result in substantially higher penalties for 
·what \vould have been considered low negligence violations under the current rules - but it will 
also contribute to an inevitable pressure to de! ink minor and more serious violations> which, 
under the new approach, can only be done by labeling a violation as Reckless Disregard. (It 
sl1ould he added that thi<:. pressure will be exerted in only one direction, as it is highly unlikely 
that inspectors will feel any impulse 10 idc11tify 1.1ore violations as Not Negli~ent.) 

There arc n.any violatio1 s that repre~ent low negligence. as MSHA inspectors have bee1. well 
awmc for many years. At the very least, the low 11egligence category sLould be 1ctai11ed. Even 
comhining moderate and liigh negligence into a single category is Jikcly to push more citations 
into the Reckless Dis1cga1d category, but the problem will be even w01se if low negligence 
violations arc included. 

2. NLA ~upports the Modification of the Proposed Definition of "Occurred" 

NL/\ supports MSJIA's clarification that in the propos~d revisions of the likelihood catcgo1ies, 
the most serious category, "occ..urred," should ii.elude only situations in which the condition 01 

practice cited has ·~aused an injury or illness, as is the case undcl' tic cuire1 t approach. As NLA 
p1eviously commented, expanding this defo1itio11 to events that could havt. caused ai, i11jury 
would have injected additional vagueness and SJJecuhtion into the dccisio11·n1aking process, 
since the assessor will have to dctctmine not only the likelihood of the event, but the likelihood 
that it could have cau~cd an injury - which would have co11fused this category with severity. 

3. NLA Supporb MSHA 's Clarific~tion on Good Faith Reductions and ConferLnces 

NLA commend~ M~HA's clarificatio1. that requesting a ptc·as8c5sment confe1en(.e would 1 ot 
1ender the proposed good faith reduction unavailable. As NLA previously J.oted, conferencing 
should be encom a€,ed, not discouraged, as it gives both operators and MSilA an opporiunity to 
work out disagreements and issues Vvithout the need for furthe1 1evicw. 

NL:\ continues to believe, however, that a be•ter alternative to tl1e proposed good faith rcductio1. 
would bt. reinstatcmc1 t of the 30% reduction for pron pt abatement that existed before tl1e last 
revision ofthc 1ule. for the reasons set out i1 NLA's prior comments. 

NL/\ appreciates the opportui,ity to comment on these important issues. 
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Very truly yours, 

Hunter L. Prillaman 
Director of Goverrunent Affairs and General Counsel 
National Lime Association 
200 N. Glebe Road 
J\rlingto1., VA 22203 
703-908-0748 
hpri I laman(@,limc.org 
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