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P-R-O-C-E-E-D-I-N-

MS. MCCONNELL: Good morni
Sheila McConnell, and | am the d
Office of Standards, Regulations
for the Mine Safety and Health A
am the moderator for this public
MSHA's proposed rule on examinat
places in metal and nonmetal min
published in the Federal Registe

12, 2017. On behalf of our Acti
Secretary for MSHA, Wayne Palmer
of you here today and thank you
attendance and participation.

The purpose of this hearin
information from the public that
evaluate the proposed rule that
limited changes to the Agency's
final rule on examinations of wo
metal and nonmetal mines. This
our four public hearings. The f
October 24th at MSHA headquarter
Virginia, the second on Thursday
Salt Lake City, and the third on
31st in Birmingham, Alabama.

| would like to introduce
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will help MSHA
would make
January 2017
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Tuesday, October

the members of
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our panel. We have Kevin Strick
Acting Administrator for Metal a
Safety and Health, and on my lef
from the Office of the Solicitor
These hearings are conduct
manner. Formal rules of evidenc
The hearing panel may ask questi
and speakers may ask questions o
Speakers and other attendees may
information to the court reporte
rulemaking record. MSHA will ac
other information for the record
interested party, including thos
oral statements. We ask everyon
to sign the attendance sheet.
Before we start, | would |
little background. On January 2
published a final rule on examin
places in metal and nonmetal min
effective date of the final rule
June 2, 2018. This January 2017
which strengthens and improves M
requirements for metal and nonme
of working places, requires a mi

Have a competent person ex
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lin to my right,
nd Nonmetal Mine

t, Brad Mantel

ed in an informal

e do not apply.

ons of speakers,

f the panel.

present

r for the

cept comments and
from any

e not presenting

e in attendance

ike to provide a
3, 2017, MSHA
ations of working
es. The

was stayed until
final rule,

SHA's existing
tal examinations
ne operator to:

amine each
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working place at least once each
miners begin work in that place;

Promptly notify miners in

any conditions that may adversel
safety or health;
Promptly initiate action t
adverse conditions;

Withdraw all persons from
when alerted to any conditions t
imminent danger, until the dange

Create an examination reco
of each shift that includes the
person conducting the examinatio
the examination, location of all
and description of each conditio
adversely affect the safety or h
The record must also include, or
to include, the dates of correct
taken;

Maintain records for at le
make such records available for
MSHA and miners' representatives
copies upon request.

The January 2017 rule reta

existing concepts, definitions a
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responsibilities, such as the de
competent person and working pla
conditions that may present an i
and the retention and availabili
records.

For example, the term comp
continues to be defined as a per
abilities and experience that fu
to perform the duty to which he
working place continues to be de

place in or about a mine where w
performed.

On September 12, 2017, MSH
proposed rule that would make li
the January 2017 final rule. Th
being considered would require t

An examination of a workin
conducted before work begins or,
work in that place. The January
requires the examination be made
begin work in the working place.

The proposed change would
additional flexibility in schedu
place examination by allowing mi

working place at the same time t
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fined as any

ork is being

A published a
mited changes to
e limited changes
hat:

g place must be
as miners begin
2017 final rule
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provide operators
ling the working
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person conducts the examination.
noted in the preamble to the pro
intends that the examination be
time frame sufficient to assure
conditions be identified and cor
miners are exposed.

Like the January 2017 fina
proposed rule would continue to
operators with consecutive shift

operate on a 24-hour, 365-day ba
the examination for the next shi

the previous shift. As stated i

2017 final rule, however, becaus
mines can change, MSHA expects t
will conduct examinations at a t
close to the start of the next s
miners' potential exposure to co
adversely affect their safety or

And second, the examinatio

include descriptions of adverse
are not corrected promptly, and
corrective actions for these con

The January 2017 final rul

each adverse condition be docume

examination record. The propose
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However, as
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conducted in a
that any adverse

rected before

| rule, the
permit mine

s, or those that
sis, to conduct
ft at the end of
n the January
e conditions in
hat operators
ime sufficiently
hift to minimize
nditions that may
health.

n record must
conditions that
the dates of
ditions.

e requires that
nted in the

d rule, however,
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would reduce the mine operator's
burden by requiring that the exa
include a description only of ea
condition that is not promptly ¢
similar conforming change would
examination record include the d
corrective actions for only thos
that are not corrected promptly.
under the proposed rule, when ad
are corrected promptly, there wo
requirement that the examination
descriptions either of those con
either of those corrected advers
of corrective action dates for t
MSHA interprets the term promptl
miners are potentially exposed t
conditions.

The proposed rule would no
other information to be included
examination record as specified
2017 final rule.

We are requesting comments
from the mining community only o
changes in the proposed rule; th

of the working place examination
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e conditions or
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t change any
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adverse conditions and correctiv
the examination record, and how
changes may affect the safety an
miners.

We also request comments 0
benefit estimates presented in t
the proposed rule, and on the da
assumptions the Agency used to d
estimates. This includes the Ag

assumptions on the number of ins
conditions are promptly correcte
by not requiring these corrected
included in the record.

As you address the propose
either in your testimony today o
comments, please be specific. S
information and supporting ratio
produce a final rule that is res
needs and concerns of the stakeh

MSHA will make available a
transcript of this public hearin
two weeks from the completion of

You may view the transcripts of

hearings and comments on our web

and on regulations.gov.
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If you have a copy of your
please give a copy and any submi
court reporter so that these can
the hearing transcripts. Follow
hearing, you may also submit add
using one of the methods identif
Addresses section of the propose
comments must be received by Mon
2017.

Again, if you haven't sign

sheet, please do so.

Please be advised that on
MSHA published a final rule to s
date of the January 2017 Examina
June 2, 2018. This delay will a
additional time and flexibility
compliance assistance to industr
to stakeholders and MSHA inspect
requirements. Meanwhile, MSHA w
enforce the rule you've all been
far.

So with that, | would like
first speaker, Eric Dolan, New E
and Lime. Mr. Dolan, for the re

restate your name for the court
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spell your name and your organiz

MR. DOLAN: Certainly. Er
Dolan, D-o-l-a-n. New Enterpris
Company, Inc. Do you want the s
as well?

MS. MCCONNELL: No.

MR. DOLAN: Good morning.
the opportunity to testify today
Eric Dolan, | serve as vice pres
corporate safety services for Ne
Stone and Lime Company, Inc. In
oversee the safety and health in
500 miners employed at over 35 a
located within Pennsylvania and
My corporation is also a long st
the National Stone, Sand and Gra
or NSSGA, who represents the est
miners from about 150 companies.

| also serve on NSSGA's oc
and health committee. | will be
points on behalf of the NSSGA du
this morning. While we are conc
need for a rule, we acknowledge
by the new Administration. Ther

in the revised workplace exams r
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pelling on that,

Thank you for
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this role, |
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ctive sites

Western New York.
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delivering key
ring my testimony
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ule proposal from
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the earlier proposal, and believ
in the right direction.

Additionally, we have not
position on the rule. However,
with several provisions or aspec
will briefly touch this morning.
has long been committed to workp
health. This has been a guiding
national association, NSSGA, for
a half decades. And this commit
exemplified in the degree to whi

injuries in stone, sand and grav
For example, the operators
industry have reduced the injury
year for the past 16 consecutive
injury rate for stone, sand and
at a record low of just 1.95 inj
hours worked. While there are s
ideas in the September proposal,
concerned about significant new
liability at a time in which our
sector's performance has achieve
of injury reductions under the c
Accordingly, we are far from con

rule for workplace exams is need
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lace safety and
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| will now provide an over
concerns regarding the proposed

No. 1, the timing of the e
initial version of the rule requ
workplace examinations be conduc
begin work in that place. MSHA
amend the final rule such that e
be required before work begins,
begin work in that place. The p
does not provide adequate relief
following reasons:

First, it continues to unn
constrain when operators can con
workplace examinations.

Second, operators need fle
conduct workplace examinations a
dictate. Shifts are not typical
operations. Circumstances can c
given shift, and the existing wo
examination standard provides th
flexibility.

Third, the phrase "that pl
proposed amendment is unclear an
confusion at the mine site. It

uncertainty as to where specific
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examine to cover work that is to
oncoming shift.

And fourth, the final rule
amendment leaves too much uncert
enforcement.

The second concern is docu
has proposed to reduce the docum
requirement of the final rule su
conditions that are found and pr
would no longer need to be recor
their corrections. MSHA has adv

purposes of this provision, prom
miners are potentially exposed t
conditions.

We do believe the proposed
improvement over the final rule,
of conditions typically found du
examination are able to be corre
examination.

| would like to offer an i
Agency's consideration. If any
examination standard is to take
should consider further revising
documentation requirement such t

that are corrected during the sh
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with proposed
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ift on which they



© 00 N oo o b~ w N P

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

are found should not be required
This would further the intent of
only requiring recording of cond
unable to be corrected in a time

Operators are also concern
increased documentation requirem
additional enforcement based sol
examination records.

If any new workplace exami
Is to take effect, operators sho
maximum flexibility in the recor
conditions and corrections, incl
work orders and existing electro
documentation.

Third concern is costs. M
for costs of the final rule, eve
proposed amendments, does not ap
real world consequences of the n

It is expected that some o
need to hire additional employee
requirements of any new workplac
standard.

Fourth concern is notifica
rule with proposed amendments co

to define what constitutes notif
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to be recorded.
the amendment of
itions that are
ly basis.
ed that the
ent will lead to

ely on the

nation standard
uld be afforded

ding of

uding the use of

nic databases for

SHA's accounting
n with the

pear to consider
ew regulation.
perators will

s to manage the

e examination

tion. The final
ntinues to fail
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adverse conditions to affected m

Fifth concern is lack of b
initial workplace examination fi
predicated on any finding of uns
practices with the existing work

standard. It also could not ide

to a new workplace examination s
especially from a quality improv
perspective. The proposed amend
to remedy these issues, and ther
concern that the initial final r
amendments could potentially hav
effect on the quality of workpla

Six, vague and unclear ter
The initial workplace examinatio
contained many vague and unclear
provisions. The proposed amendm
any clarification of these terms
unclear terms include:

The term “working place”,
Parts 56/57.18002(a). It remain
that MSHA appears to consider ar
thought of as travelways as work
the existing standard already di

between working place and a trav
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iners.
enefits. The
nal rule was not
afe work
place examination
ntify any benefit
tandard,
ement
ments do nothing
e is additional
ule and proposed
e an adverse
ce examinations.
mSs in provisions.
n final rule
terms in
ents do not offer

. Vague and

for purposes of
s troublesome
eas commonly
ing places when
fferentiates

elway within 30
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C.F.R. 56/57.2.

The term “conditions that
affect safety and health” for pu
56/57.18002(a)(1). During the c
preceding promulgation of the fi
commenters raised that this term
ambiguous, yet MSHA did not prov
guidance for this term. This is
problematic, because examining f
that may adversely affect health
the touchstone of the entire rul

changes contemplated by the prop

The term “promptly” for pu
notification requirement and rem
requirement of parts 56/57.18002
term is very subjective and coul
varying interpretations and enfo
Additionally, although the propo
provide some guidance as to the
with respect to when conditions
recorded, that guidance remains
interpretation and requires grea
clarification.

Finally, the term “initiat

action” for the remediation prov
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may adversely
rposes of parts
omment period,
nal rule,

was potentially
ide definitional
especially

or conditions
and safety is
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rposes of the
ediation

(@)(2). This

d result in
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sed amendments
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56/57.18002(a)(1). Thisterm is
and could result in varying inte
enforcement.
Seventh concern is individ
Records maintained in accordance
workplace examination standard s
for the assessment of individual
Section 110 of the Mine Act agai
perform examinations.
And finally, duplicate cit
and conditions. Operators are ¢
new workplace examination standa
proposed amendments, will more r
MSHA inspectors issuing multiple
single situation; one for the co
for the examination. Operators
request that MSHA ensure that ad
enforcement not result from any
workplace examination standard.
To conclude, we will submi
before the November 13th deadlin
again for the opportunity to tes
morning.

MS. MCCONNELL: Mr. Dolan,

coming today, and thank you for
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hould not be used
liability under
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rd, even with the
eadily lead to
citations for a
ndition, and one
respectfully
ditional

revision to the

t formal comments
e, and thank you

tify this

thank you for

your testimony.
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Just a couple of things, houseke eping, if you
could give a copy of your writte n remarks to the
court reporter, that would be ap preciated. We
would like to also clarify one p oint regarding
electronic databases. They are allowed under

this -- they are allowed under t he final rule.
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| also would like to thank

your recommendations in terms of

proposed rules, specifically on
that we have proposed, and we wi
those. | don't have any -- I'm
reiterate something that | alrea
testimony -- | mean, my opening
the final rule published in Janu
change any existing definitions
competent person, working place,
But other than that, | don
questions, but again, thank you
recommendations, and we will con
will turn to my colleagues, see
anything they would like to ask.
MR. STRICKLIN: I do, just
informational questions | have.
have 500 employees. Just how ma

are competent persons by definit
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improving the
the provisions

Il consider
just going to
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't have any
for your

sider those. |

if they have

a couple of
You said you
ny do you think
ion of your 500.



© 00 N oo o b~ w N P

NORNNN NN R R R R R R R R R R
g B W N B O © © N o 0o A W N kB O

MR. DOLAN: All of them.

MR. STRICKLIN: Every one
would make their own examination
the ability to --

MR. DOLAN: They would hav
MR. STRICKLIN: Okay. Is
company policy, whoever you hire

become a --

MR. DOLAN: For workplace
do task training workplace exami
of our task training process, an
for my company.

MR. STRICKLIN: Just one o
you suggested that promptly woul
shift. So in a scenario, let's
started at 8:00 in the morning,
run until 4:00. By your suggest
saying if you completed the corr
4:00 p.m., it wouldn't be docume
correct?

MR. DOLAN: Correct, yes.

MS. MCCONNELL: | am going
Kevin's, in terms of all of your
competent persons, right, and th

under the -- that's currently un
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rule, that's in the code and tha
that would be as it would be und
2017 final rule.

Keeping with that idea, wh
this proposed rule add additiona
does this proposed rule that we
before work or as work begins af
what you're currently doing?

MR. DOLAN: Well, on thed
for items that would not be corr
shift.

MS. MCCONNELL: Right now,
are competent people, would ente
workplace under the -- right now
the workplace, they conduct work
examinations?

MR. DOLAN: At some point
of the shift.

MS. MCCONNELL: Butit'sn
work?

MR. DOLAN: Some may be to
the shift.

MS. MCCONNELL: Some of yo
people conduct the workplace exa

end of the shift?

Heritage Reporting Corporation
(202) 628-4888

20
t would be the --

er the January

en -- how would
| -- I mean, how
are now saying
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MR. DOLAN: Yes.

MS. MCCONNELL: And do you
do that? Is that to -- is that
the incoming shift?

MR. DOLAN: For the incomi
day, we are prepared for the nex

MS. MCCONNELL: Okay. Id
anything else. Thank you, Mr. D

Our next speaker is Ms. Jo
Ms. Gaskey, please state your na
and spell your name, as well as
organization. | don't think you
out the organization.

MS. GASKEY: | handed her

MS. MCCONNELL: Great.

MS. GASKEY: Good morning.
thank you for the opportunity to
comments, and we acknowledge and
efforts to work with the industr
Josie Gaskey, and | am the direc
environmental, safety and health
Pennsylvania Aggregates and Conc
PACA.

PACA represents broad inte

member aggregates, cement and co
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and companies that support these
including equipment manufacturer

consultants and service provider

Commonwealth of Pennsylvania. W

a final position on this ruling

The aggregate producers in
many of whom are third, fourth a
generation families, are highly
workplace safety and health. Sa
family business.

We are concerned about the
proposed rule, because we are un
justification that the proposed
actually improve safety. MSHA's
supports this statement. Attach
my testimony, you will find an M
depicting fatality and all injur
year 1977 through 2015.

In 2015, the metal and non
industry injury rate reached an
Obviously, we feel we are doing
correctly, and we can see no nee
Furthermore, the initial workpla
rule wasn't based on any finding

practices of the existing workpl

Heritage Reporting Corporation
(202) 628-4888

22
industries,
S, dealers,
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nd fifth
committed to

fety is our

workplace exam
sure of the
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standard.

The current standard gives
flexibility, as well as the resp
establish exams that are effecti
particular workplace. We are co
under the proposed rule, the tim
not allow the flexibility the op
conduct workplace exams as speci
dictate. The proposed amendment
would be required before work be
miners begin work in that place.
facilities, there are only two s
first shift, and they need to ex
workplaces. On the second or th
may be only one supervisor and e
The proposed rule would require
hire additional personnel. Oper
the flexibility to conduct workp
circumstances dictate, with comp
that includes trained supervisor
MSHA should consider hourly mine
persons, if they are listed in ¢
plans and have been provided the
training in a list of various ta

We understand, and | heard
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addressed with Mr. Dolan. Furth
unsure that the proposed rule co
letter and spirit of executive o
President Trump and former Presi
consider regulatory approaches t
burden of regulation, while main
flexibility and freedom of choic

We are also concerned with
for enforcement personnel to iss
citations for a single situation
citation for the condition itsel
citation for the workplace exam.
MSHA ensure that no additional e
results from revisions -- that t
additional enforcement results f
the workplace exam rule.

We foresee challenges with
rule due to potential vague term
and request clarifications of th
“working place”, the existing st
differentiates between a working
travelway, and the proposed rule
clearly differentiate between a
travelway. The term “conditions

adversely affect safety and heal
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s and provisions
ese. The term
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we feel should
working place and
that may
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requesting that you provide a cl
for this term, because we believ
foundation of MSHA rules, as wel
changes.

We also have concerns rega
interpretations of words, as you
Eric, such as “promptly” and “in
action”. These terms, again, ne
with specific -- with sufficient

provide clear, consistent guidan
enforcement personnel and our op

We will be submitting writ
coordination with NSSGA, and we
comments. We look forward to wo
with MSHA and other stakeholders
the details over the next severa

Thank you.

MS. MCCONNELL: Thank you,
thank you for your testimony, an
your participation in today's he
also want to reconfirm, you know
that you and | had, that yes, we
prior to the June 2018 date, we
with our stakeholders to ensure

information and training materia
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Is are provided
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so that everyone has a clear und
requirements of the final rule,
reaching out to all stakeholders

MS. GASKEY: On behalf of
appreciate that. Thank you.

MS. MCCONNELL: Did you gu

MR. STRICKLIN: I do not.

MR. MANTEL: Idonot. Th

MS. MCCONNELL: Mr. Julio
Mr. Folhadella, would you please
and spell your name for our cour

MR. FOLHADELLA: Okay. My
Folhadella, J-u-l-i-o, F-o0-I-h-a
work for Buzzi Unicem, it's a ce
Lehigh Valley. We have about te
the United States, eight for cem
and two for fuel production. |
in the cement business for 25 ye
business is a little bit differe

We have a quarry, of cours
limestone, our limestone is mate
business, and we have been discu
at the corporate level in our or
we have some doubts.

First of all, and for me t
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erstanding on the

and we will be

PACA, we truly

ys have anything?

ank you.
Folhadella.

state your name

t reporter?

name is Julio
-d-e-I-l-a. |

ment group in

n facilities in

ent production
have been working
ars, and the cement
nt from a quarry.
e we mine

rial for the cement
ssing this change

ganization, and

oday, it's a
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little bit more clear, but we ha
who is the competent person to d
inspections. Because at the beg
talking about the supervision, m
put out ideas saying it could be
a competent person. That's not
union has about the proposal. T
understands that the proposal is
management, and only management
those inspections.

If we don't clarify that a
could be a miner, this rule is g
impossible to implement in any ¢
the United States, not only in m
We have a maintenance department
example. | have 30 miners worki
maintenance department, and | ha
supervisors, more or less ten mi
supervisor. We have a maintenan
prints all the work orders and a
that the department has to work
Every day in the morning, we hav
talk. It's mandatory, the super
all his crew about safety.

Based on the services, the
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he union
just for

is in charge of
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ement plant in

y organization.

, just as an

ng in the

ve three

ners per

ce assistant that
Il the services
on that day.

e a safety daily

visor talks with

supervisor gives
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an orientation regarding safety
employees, and they send the guy
the job in the fields. And it's
impossible, first of all, to pre
before what kind of change we ha
schedule for maintenance to do t
advance, and also, at that momen
be impossible for the supervisor
to work in the field and being t
start work.

So if we don't qualify the
this competent person and they h
inspection when they get at the
going to be -- we are not going
permit this rule.

MS. MCCONNELL: Mr. Folhad
give you an opportunity to finis
but | just feel like  need to i
that okay? Just to clarify, thi
nor does the January 2017 rule,
definition of competent person.
are competent people and are con
workplace examinations, that wou
the January 2017 rule.

We are not requiring that
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going to be
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he inspections in
t, it's going to
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miners to be
ave to do the
point, it's not

to be able to
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h your testimony,
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person be a manager or a supervi
So whatever you are currently do
identifying competent people, co
workplace examinations, that wou

MR. FOLHADELLA: Thank you

MS. MCCONNELL: More than
was it?

MR. FOLHADELLA: That's it
it, if we can qualify --

MS. MCCONNELL: And I thin
no, | know we hear that need to

are not changing the --

MR. FOLHADELLA: Not manag

can be qualified as a competent

MS. MCCONNELL: If your mi
currently competent people, they
competent people.

MR. FOLHADELLA: Okay. Th
good for me. Thank you. Thank
and your patience.

MS. MCCONNELL: Thank you
there anyone else that would lik
was our last request.

Please state your name, sp

your organization.
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welcome. That

. | think that's

k | hear that --

clarify that we

ement. A miner
person?
ners are

continue to be

ey are. That's

you for your time

for coming. Is

e to speak? That

ell your name and
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MR. MIRANDA: Good morning
Ernest Miranda, E-r-n-e-s-t, M-i
am with Golder Associates. The
like to make is actually more of
the past year, | have had the op
train and educate our work force
Associates on the upcoming chang
great because it's given me some
think needs to be included in to
that it be given consideration f
training on the training materia
and such.

But this clarification nee
guestions came up was that we as
contractors, we are often on a m
limited basis. We may show up f
days, provide guidance and work
our client, and then leave. And
that was presented to me was tha
mine site and we, in our work ar
that is the client's responsibil
say for example there was missin
conveyer system and we notated o
examination form, is the expecta

maintain that record for the per
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a request. Over
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e, and it's been
feedback that |
day's hearing so
or potential

| for inspectors

ded, one of the
consultants,

ine site for a

or a couple of
hand-in-hand with
the question

tif we are on a
ea, note a hazard
ity, not ours,
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n our workplace
tion then that we

iod of one year?
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And | know in the previous
the date when the work was compl
notated, and they said if we hav
condition has not been corrected
about maintaining -- properly ma
record according to the proposed
my initial thought was, and the
provided was that we identify on
of our client representative we

adverse condition, and the date
did so, which would essentially
for us since we don't have the -
responsibility of correcting or

And subsequently, | have h
talk with several MSHA individua
conferences and such, and there
of, well, I don't know, that sou
are not quite sure. And so | am
there be some kind of clarificat
expectation on the behalf of con
consultants on their responsibil

Is vague, and it's important tha
compliance, because the mining i
basis for our work, and we want

we are doing the right thing.
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intaining that
regulation? And
feedback |
the record whom
informed of the
and time that we
close that out
- bear the
repairing.
ad opportunity to
Is through
seemed to be kind
nds right, but we
seeking that
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We have certainly instruct
that if there is that hazard, to
withdraw until that issue is cor
deem that it is safe. So we hav
part, but as far as the record k
there is that concern on how we
that we are in compliance.
MS. MCCONNELL: Do you min
just need a little bit more back
this is the first time | have he
scenario, that a contractor does
examination for an operator. Co
little bit of background in term
company would do for an operator
maintaining -- creating the reco
the record?

MR. MIRANDA: Certainly.
clarification, we do not do the
examination on behalf of the ope
will be on an operator's propert
our people are deemed competent,
be -- allowed to be left alone t
work. So it is our expectation
requirement within Golder that e

workplace examination.
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can make sure

dif I just -- |
ground. | think
ard this

a workplace

uld you give me a
s of what your

in terms of

rd, maintaining

We don't -- for
workplace
rator, but we

y, and because
they are left to
o conduct their
and our

very person do a
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MS. MCCONNELL: | see. So

understand. You have staff that

work tasks at --

MR. MIRANDA: Yes, that is

MS. MCCONNELL: And they a

workplace examination?

MR. MIRANDA: Exactly. An

where we are working adjacent to

piece of equipment that we may n
we -- our people are good on not
they are saying how long do we k
open? Is it a requirement that
contact with the client to make
corrected it, and that was -- th
response is that our requirement
we notify the client of the haza
was contacted and the date and t
because we have no control over
to correct it.

MS. MCCONNELL: Okay. Iw
if you provided some written com
record for our consideration in
that clarifying language, that w

Kevin, did you have anythi

MR. STRICKLIN: Well, I gu

Heritage Reporting Corporation
(202) 628-4888

33
now |

are performing

correct.

re doing their
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ote a hazard, and
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eep that record
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at popped in my
should be that
rd and note who
ime it was done,
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opinion about that, and | guess
it would be the mine operator's
maintain that record, and also g
corrected. Because in my scenar
there today, but tomorrow, there
else there, and someone has to h
safety and health of the mine un
jurisdiction, and that would be
operator.

| think what you're doing
them a copy of it. If it was me
contractor, | would keep a copy
gave him, naturally, but it woul
operator's responsibility to car
and make sure that it's correcte
else works in that area.

Naturally, | think you kno
find a hazard and -- while your
group may not be able to correct

need to get away from that hazar

MR. MIRANDA: Yes, and tha

| am in total agreement, and tha
we have been taking. In fact, m

that if a client requires that w

workplace examination form rathe
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is correct, give
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of everything |
d be the mine
ry it in a book

d before anybody

w that if you
contracting

it, you still
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t's the approach
y instruction was
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we do hand over a form to identi
hazard, that we maintain a copy
photograph of the form prior to
because a lot of times we are ou
of the field, out in the drill s

and we don't have access to a co
take a picture of it for documen
maintain that.

MR. STRICKLIN: We see eve
miners without any contractors o
to one mine operator and 150 con
it's always the mine operator's
correct the condition.

MR. MIRANDA: That would b
is all.

Thank you, very much.

MS. MCCONNELL: Thank you.

like to speak? I think what we
IS | am going to move up my -- |
close the hearing, because | am
break, just to make sure if anyo
come and talk, so that if you al
go, | would like to just make a
remarks prior to concluding the

makes sense.
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pier, but | said

tation and

rything from 500
n the property,
tractors. But

responsibility to

e correct. That

Anyone else
are going to do
am not going to
going to take a
ne else wanted to
| would like to
few concluding

hearing, if that
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One of the things | would
Is the fact that MSHA -- | would
MSHA's efforts to respond to Exe
13777, which is enforcing the Re
Agenda, and that Executive Order

Federal agency to evaluate exist

and make recommendations regardi

replacement or modification cons
To comply with this Execut
seeking stakeholders' assistance
identify and evaluate existing r
could potentially be removed, re
streamlined, while not reducing
miners. MSHA considers early pu
participation in the regulatory
be particularly important for th
community to present their views
recommendations, information, da
including economic and technolog
We have -- we make -- we g
this request at all stakeholder
conferences, and we are doing so
to help facilitate this conversa
we have placed an e-mail address

page. It's under the Spotlight
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like to mention
like to mention
cutive Order
gulatory Reform
directs each
ing regulations
ng their repeal,
istent with law.
ive Order, we are
to help us
egulations that
vised or
protections for
blic
reform process to
e mining
and
ta, et cetera,
ical feasibility.
enerally make
meetings,
here today, and
tion initially,
on our main web

section of
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msha.gov. | would read out the
but it's like with any e-mail ad
too long, and it would be not ve
So | would suggest go to msha.go
under Spotlight, and you'll see
e-mail address to send any kind
recommendation. This is initial
this does not preclude any more
that we will have with our stake
in the form of a Federal Registe
requests for information, this i
to start the conversation.

We will be having stakehol
further have that dialogue on ad
Executive Order 13777. We were
had this initial conversation on
will give us a good starting pla
have those meetings.

And | would also like to v
we published the final rule that
effective date of the January 20
and we will be having -- working
stakeholders to develop material
will be holding stakeholder meet

issue, as well. This is MSHA's
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dress, it's way
ry meaningful.
v, main home page
alink to an
of

conversation,
formal discussions
holder community
r notice,

S just something

der meetings to
dressing

hoping that if we
some ideas, it

ce when we do

erify, too, that
extended the
17 to June 2018,
with

s, FAQs, and we
ings on that

traditional way
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of rolling out a final rule, and

way for this one, as well. We w

out to the stakeholder community

these FAQs and materials and wor

stakeholders in their developmen
With that, | am going to t

see if anyone wanders in or if t

comments that you all would like

9:47, | am thinking 10:30, and i

say anything else, we will recon

(Recess taken.)

MS. MCCONNELL: Soit's 10
are going to re-open the hearing
there are -- well, | ask, is the
who would like to make any addit

So since there is no one e
time, | would like to thank ever
participated in this public hear
hearing is now concluded.

(Whereupon, at 10:30 a.m.,

public hearing was adjourned.)
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Examinations of Working Places in Me
Mines, Proposed Rule, held at the Wy
University Center, Schenley Ballroom
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OPENING STATEMENT

PUBLIC HEARING ON EXAMINATIONS OF WORKING PLACES IN METAL

AND NONMETAL MINES

Good morning. My name is Sheila McConnell, and | am
the Director of the Office of Standards, Regulations, and
Variances for the Mine Safety and Health Administration. |
am the moderator for this public hearing on MSHA’s
proposed rule on examinations of working places in metal
and nonmetal mines which was published in the Federal
Register on September 12, 2017. On behalf of Acting
Assistant Secretary for Mine Safety and Health, Wayne
Palmer, | want to welcome all of you here today and thank
you for ybur attendance and participatidn.

The purpose of this hearing is to receive information from the
public that will help MSHA evaluate the proposed rule that would
make limited changes to the Agency’s January 2017 final rule on

examinations of working places in metal and nonmetal mines.
1
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This is the last of four public hearings. The first hearing was
held on Tuesday, October 24" at MSHA Headquarters in
Arlington, VA; the second on Thursday, October 26th in Salt Lake

City; and the third on Tuesday, October 31% in Birmingham, AL.

I'd like to introduce the members of our panel. We

have Samuel Pierce, the Southeast Distri ‘
alth; Kevin Stricklin,

Acting Administrator for Metal and Nonmetal Mine Safety
and Health; and Brad Mantel from the Office of the Solicitor.
These hearings are conducted in an informal manner.
Formal rules of evidence do not apply. The hearing panel
may ask questions of speakers, and speakers may ask
questions of the panel. Speakers and other attendees may
present information to the court reporter for the rulemaking
record. MSHA will accept comments and other information
for the record from any interested party, including those not

presenting oral statements. We ask everyone in attendance

2
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to sign the attendance sheet.

As background, on January 23, 2017, MSHA published
~ afinal rule on examinations of working places in metal and
nonmetal mines. The effective date of the final rule was
stayed until June 2, 2018. This January 2017 final rUIe,
which strengthens and improves MSHA'’s existing
requirements for MNM examinations of working places,
requires a mine operator to:

1) Have a competent person examine each working place at
least once each shift before miners begin work in that place;

2) Promptly notify miners in affected areas of any conditions
that may adversely affect their safety or health;

3) Promptly initiate action to correct the adverse conditions;

4) Withdraw all persons from affected areas when alerted to
any conditions that may present an imminent danger, until
the danger is abated,;

5) Create an examination record before the end of each shift
that includes the name of the person conducting the
examination, date of the examination, location of all areas
examined, and description of each condition found that may
adversely affect the safety or health of miners. The record

3
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must also include, or be supplemented to include, the dates
of corrective actions taken;

6) Maintain examination records for at least one year, make
such records available for inspection by MSHA and miners’
representatives, and provide copies upon request.

- The January 2017 rule retains several existing concepts,
definitions, and responsibilities, such as the definitions of
“‘competent person” and “working place”; the conditions that
may present an imminent danger; and the retention and
availability of examination records. |

For example, the term “competent person” continues to y
be defined as “a person having abilities and experience that !; |
fully qualify him to perform the duty to which he is assigned.” §

!
A “working place” continues to be defined as “any place in or \

about a mine where work is being performed.”

On September 12, 2017, MSHA published a proposed
rule that would make limited changes to the January 2017
final rule. The limited changes being considered would

require that:
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1) Examination of a working place must be conducted
before work begins, or as miners begin work in that
place. The January 2017 final rule requires the
examination be made before miners begin work in the
working place

The proposed change would provide operators
additional flexibility in scheduling the working place
examinations by allowing miners to enter a working
place at the same time that the competenty person
conducts the examination. However, as noted in the
preamble to the proposed rule, MSHA intends that the
examination be conducted in a time frame sufficient to
assure that any adverse conditions be identified and
corrected before miners are exposed.

Like the January 2017 final rule, the proposed rule
would continue to permit mine operators with

consecutive shifts, or those that operate on a 24-hour,
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365-day basis, to conduct the examination for the next
shift at the end of the previous shift. As stated in the
January 2017 final rule, however, because conditions at
mines can change, MSHA expects that operators will
conducf examinations at a time suﬁiciently close to the
start of the next Shiﬁ to minimize miners’ potential
exposure to conditions that may adversely affect their

safety or health. And;

2) The examination record must include descriptions of
adverse conditions that are not corrected promptly, and
the dates of corrective action for these conditions.

The January 2017 final rule requires that each adverse
condition be documented in the examination record. The
proposed rule, however, would reduce the mine operator’s
recordkeeping burden by requiring that the examination

record include a description only of each adverse condition
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that is not corrected promptly. A similar conforming change
would require that the examination record include the dates
~of corrective action for only those adverse conditions that
ére not corrected promptly. Therefore, under the proposed
rule, when adverse conditions are corrected promptly, there

“would be no requirement that the examination record

include descriptions éither of those corrected adverse

conditions or of corrective action dates for those conditions.
MSHA interprets the term “promptly” to mean before miners
are potentially exposed to adverse conditions.

The proposed rule would not change any other information
to be included in the examination record as specified in the
January 2017 final rule.

We are requesting comments and information from the
mining community only on these limited changes in the proposed
rule, that is -- the timing of the working place examination and

documenting adverse conditions and corrective action dates in
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the examination record -- and how these proposed changes may
affect the safety and health of miners.

We also request comments on all cost and benefit estimates
presented in the preamble to the proposed rule and on the data
and a_ssumptionsythe Agency used to develop these estimates.
This includes the Agency’s assumptions on the n‘umber of
instances adverse conditions are promptly corrected and time
saved by not requiring these corrected conditions to be included
in the record. |

As you address the proposed limited changes, either in your
testimony today or in your written comments, please be specific.
Specific information and supporting rationale helps MSHA
produce a final rule that is responsive to the needs and concerns
of the stakeholder community.

MSHA will make available a verbatim transcript of this public
hearing approximately two weeks from the completion of the

hearing. You may view the transcripts of all public hearings and
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comments on our website at msha.gov and on regulations.gov.
~ Ifyou have a copy of your testimony, please give a

copy and any submissions to the court reporter so that they
can be appended to the hearing transcript. Following this
public hearing, you may also submit additional comments
using one of the methods identified in the Addresses section
of the proposed rule. All comments must be received by
Monday, November 13", 2017.

Again, if you haven’t signed in on the attendance sheet,

please do so.

Please also be advised that on October 5, 2017, MSHA
published a final rule to stay the effective date of the January
2017 Examinations final rule to June 2, 2018. This delay will
allow MSHA additional time and flexibility to provide
compliance assistance to industry, and training to

stakeholders and MSHA inspectors on the final rule
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requirements. Meénwhile, MSHA will continue to enforce
the rule you've all been working under so far.
So with that, | would like to introduce our first speaker,
. Good morning, . Please state and spell

~your name for the Court Reporter.

* k k Kk k

[Statement for close of hearing]

“Is there anyone else who wishes to make a presentation? |
thank everyone for coming forward and making a presentation. |
also thank everyone else who attended the hearing. | want to
emphasize that we need your comments by Monday, Novefnber
13", We will take all your comments and concerns into
consideration when we develop the final rule. | continue to
encourage you to participate and provide your input during this

rulemaking process.

Before this hearing concludes, | would also like to mention

MSHA’s upcoming regulatory reform initiative. E.O. 13777,

10
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Enforcing the Regulatory Reform Agenda, directs each federal
agency to evaluate existing regulations and maké
recommendations regarding their repeal, replacement, or
modification, consistent with applicable law.

To comply with this Executive Order, we will seek
stakeholder input to assist MSHA in identifying and evaluating
exisﬁng regulations that could potentially be rémoved, revised, or
streamlined, while not reducing protections for miners. MSHA
considers early public participation in the regulatory reform
process to be particularly important for the mining community to
presyent their views and recommendations, information, and data,
including economic and technological feasibility concerns.
Therefore, under the heading S‘POTLIGHT on MSHA’s main web
page, we have included a link to an email address where
siakeholders can submit their comments on reform of MSHA’s

regulations.

11
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| That address is: zzMSHA-O‘SRVReguiateryReferm@do!.gov.
Also, MSHA will hold stakeholder meetings in various locations
around the country te hear your ideas. MSHA will publish a
Federal Register notice announcing the dates and locations of the
stakeholder meetings. Information that the minihg community

provides will help improve the health and safety of miners and

- assist MSHA in determining the appropriate regulatory action.

At this time, | want to thank you very much. Our Public

Hearing is concluded.

12



Bullet Points for Comments on
Workplace Exam Proposed Amendments

Introduction

Good morning. Thank you for the opportunity to testify today. My name is Eric
Dolan. Iserve as Vice President of Corporate Safety for New Enterprise Stone &
Lime Co., Inc. In this role, I oversee the safety and health interests of over 500
miners employed at over 35 active mine sites located within Pennsylvania and
Western New York. My corporation is also a long-standing member of the
National Stone, Sand & Gravel Association, or NSSGA, who represents an
estimated 100,000 miners from about 150 companies. 1 h%»iﬂdi#idually served
on NSSGA’s Occupational Safety & Health Committee forevertwesyears. [ will
be delivering key points on behalf of the NSSGA during my testimony this
morning.

While we are concerned about any need for a rule, we acknowledge the effort put
in by the new Administration. There is some relief in the revised workplace exams
rule proposal from the earlier proposal, and believe this is a step in the right
direction.

Additionally, we have not yet taken a final position on the rule. However, we are
concerned with several provisions or aspects, on which I will briefly touch this
morning.

Our industry has long been committed to workplace safety and health. This has
been a guiding principle of our national association, NSSGA, for the past two and-
a-half decades.

And, this commitment is exemplified in the degree to which we’ve reduced injuries
in stone, sand and gravel. For example, the operators within our industry have
reduced the injury rate year-over-year for the past 16 consecutive years. The
injury rate for stone, sand and gravel now stands at the record low level of just 1.95
injuries per 200,000 hours worked.

While there are some interesting ideas in the September proposal, we remain
concerned about significant new enforcement liability at a time in which our
industry sector’s performance has achieved record levels of injury reductions under
the current standard. Accordingly, we are far from convinced that a new rule for
workplace exams is needed or justified.

WPE Rule Testimony (Dolan)



I will now provide an overview of eight key concerns regarding the proposed rule.

Overview of key concerns

1. The Timing of Examinations: The initial version of the Final Rule required that
workplace examinations be conducted “before miners begin work in that place.”
MSHA has proposed to amend the Final Rule such that examinations would be
required “before work begins or as miners begin work in that place.” The
Proposed Amendment does not provide adequate relief for the following
reasons:

o It continues to unnecessarily constrain when operators can conduct their
workplace examinations.

o Operators need flexibility to conduct workplace examinations as
circumstances dictate. Shifts are not typically uniform at all operations.
Circumstances can change during a given shift. The existing Workplace
Examination standard provides the necessary flexibility.

o The phrase “that place” in the Proposed Amendment is unclear and could lead
to confusion at the mine site. It raises uncertainty as to where specifically one
should examine to cover work that is to be done by an oncoming shift.

~ o The Final Rule with Proposed Amendment leaves too much uncertainty for
enforcement.

2. Documentation: MSHA has proposed to reduce the documentation requirement
of the Final Rule such that conditions that are found and promptly corrected
would no longer need to be recorded, nor would their corrections. MSHA has

- advised that, for purposes of this provision, “promptly” means “before miners
are potentially exposed to adverse conditions.”

o We do believe the proposed Amendment is an improvement over the Final
Rule because a number of conditions typically found during a workplace
examination are able to be corrected during the examination.

o I would like to offer an idea for the agency’s consideration: If any new
Workplace Examination standard is to take effect, MSHA should consider
further revising the documentation requirement such that conditions that are
corrected during the shift on which they are found should not be required to

WPE Rule Testimony (Dolan)



be recorded. This would further the intent of the amendment of only requiring
recording of conditions that are unable to be corrected in a timely basis.

-0 Operators are also concerned that the increased documentation requirement
will lead to additional enforcement based solely on the examination records.

o Ifany new Workplace Examination standard is to take effect, operators should
be afforded maximum flexibility in the recording of conditions and
corrections, including use of work orders and existing electronic databases
for documentation.

3. Costs

-0 MSHA’s accounting for costs of the Final Rule, even with the Proposed
Amendments, does not appear to consider real-world consequences of the new
regulation.

o It is expected that some operators will need to hire additional employees to
manage the requirements of any new Workplace Examination standard.

~ 4. Notification: The Final Rule with the Proposed Amendments continues to fail to
define what constitutes notification of adverse conditions to affected miners.

5. Lack of Benefits: The initial Workplace Examination Final Rule was not
predicated on any finding of unsafe work practices with the existing workplace
examination standard. It also could not identify any benefit to a new
Workplace Examination Standard, especially from a quality improvement
perspective. The Proposed Amendments do nothing to remedy these issues and
there is additional concern that the initial final rule and proposed amendments
could potentially have an adverse effect on the quality of workplace
examinations.

6. Vague and Unclear Terms and Provisions: The initial Workplace Examination
Final Rule contained many vague and unclear terms and provisions. The
Proposed Amendments do not offer any clarification of these terms. Vague and
unclear terms include:

o The term “working place” for purposes of Parts 56/57.18002(a). It remains
troublesome that MSHA appears to consider areas commonly thought of as
travel-ways as “working places” when the existing standard already

differentiates between a “working place” and a “travel-way within 30 C.F.R.
§§ 56/57.2.

WPE Rule Testimony (Dolan)



The term “conditions that may adversely affect safety and health” for purposes
of Parts 56/57.18002(a)(1). During the comment period preceding
promulgation of the Final Rule, commenters raised that this term was
potentially ambiguous, yet MSHA did not provide definitional guidance for
this term. This is ﬁ&%ﬁyaﬂy problematic because examining for “conditions
that may adversely affect safety and health” is the touchstone of the entire
rule, including the changes contemplated by the Proposed Amendments.

The term “promptly” for purposes of the notification requirement and
remediation requirement of Parts 56/57.18002(a)(1). This term is very
subjective and could result in varying interpretations in enforcement.
Additionally, although the Proposed Amendments provide some guidance as
to the term “promptly” with respect to when conditions need not be recorded,
that guidance remains subject to interpretation and requires greater
clarification.

The term “initiate appropriate action” for the remediation provision of Parts
56/57.18002(a)(1). This term is also subjective and could result in varying
interpretations in enforcement.

. Individual Liability: Records maintained in accordance with the Workplace

Examination standard should not be used for the assessment of individual liability

under Section 110 of the Mine Act against miners performing examinations.

Duplicate Citations for Exams and Conditions: Operators are concerned that

any new Workplace Examination standard, even with the Proposed
Amendments, will more readily lead to MSHA inspectors issuing multiple
citations for a single situation: one for the condition and one for the
examination. Operators respectfully request that MSHA ensure that such
additional enforcement not result from any revision to the Workplace
Examination standard.

Conclusion

To conclude, we will submit formal comments before the November 13 deadline.
Thank you again for this opportunity to testify this morning.

WPE Rule Testimony (Dolan)



Mine Safety and Health Administration
Public Hearings on Examinations of Working Places in Metal and Nonmetal Mines
October 24, 26, and 31, 2017; November 2, 2017

Abbreviations and Commonly Used Terms

30 CFR

Section 57.18002

Section 58.18002

Adverse conditions

Conditions that may adversely affect safety or health
Corrective action

Deregulatory

DOL (Department of Labor)

Executive Order

Feasible or feasibility

Federal Register

MSHA (Mine Safety and Health Administration)

Metal And Nonmetal (MNM)

NIOSH (National Institute for Occupational Safety and Health)
OSHA (Occupational Safety and Health Administration)

Working place (may also say “workplace”)
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necessary to avoid an imminent hazard
to the public safety. As provided in this
subsection, the Attorney General may,
by order, schedule a substance in
Schedule I on a temporary basis. Such
an order may not be issued before the
expiration of 30 days from (1) the
publication of 4 notice in the Federal
Register of the intention to issue such
order and the grounds upon which such
order is to be issued, and (2} the date
that notice of the proposed temporary
scheduling order is transmitted to the
Assistant Secretary of HHS. 21 U.S.C.
811(h)(1).

Inasmuch as section 201(h) of the
CSA directs that temporary scheduling
actions be issued by order and sets forth
the procedures by which such orders are
to be issued, the DEA believes that the
notice and comment requirements of
section 553 of the Administrative
Procedure Act (APA), 5 U.S.C. 553, do
not apply to this notice of intent. In the
alternative, even assuming that this
notice of intent might be subject to
section 553 of the APA, the
Administrator finds that there is good
cause to forgo the notice and comment
requirements of section 553, as any
further delays in the process for
issuance of temporary scheduling orders
would be impracticable and contrary to
the public interest in view of the
manifest urgency to avoid an imminent
hazard to the public safety.

Although the DEA believes this notice
of intent to issue a temporary
scheduling order is not subject to the
notice and comment requirements of
section 553 of the APA, the DEA notes
that in accordance with 21 U.S8.C.
811(h)}{4), the Administrator took into
consideration comments submitted by
the Assistant Secretary in response to
notice that DEA transmitted to the
Assistant Secretary pursuant to section
811(h)(4).

Further, the DEA believes that this
notice of intent is not a “rule” as
defined by 5 U.S.C. 601(2), and,
accordingly, is not subject to the
requirements of the Regulatory
Flexibility Act (RFA). The requirements
for the preparation of an initial
regulatory flexibility analysis in 5 U.S.C.
603({a) are not applicable where, as here,
the DEA is not required by section 553
of the APA or any other law to publish
a general notice of proposed
rulemaking.

Additionally, this action is not a
significant regulatory action as defined
by Executive Order 12866 (Regulatory
Planning and Review), section 3(f), and,
accordingly, this action has not been
reviewed by the Office of Management
and Budget.

This action will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132
(Federalism) it is determined that this
action does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Reporting and recordkeeping
requirements.

For the reasons set out above, the DEA
hereby provides notice of its intent to
temporarily amend 21 CFR part 1308 as
follows:

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

& 1. The authority citation for part 1308
continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b),
unless otherwise noted.

® 2.In §1308.11, add paragraphs (h}{19)
through (21} to read as follows:

§1308.11 Schedule 1.

* * * * %

(}1) % % %

(19) N-(2-fluorophenyl)-N-{1-
phenethylpiperidin-4-yl)propionamide,
its isomers, esters, ethers, salts and salts
of isomers, esters and ethers {Other
names: ortho-fluorofentanyl, 2-
fluorofentanyl)—(9816)

(20} N-(1-phenethylpiperidin-4-y1)-N-
phenyltetrahydrofuran-2-carboxamide,
its isomers, esters, ethers, salts and salts
of isomers, esters and ethers (Other
name: tetrahydrofuranyl! fentanyl)—
(9843)

(21) 2-methoxy-N-(1-
phenethylpiperidin-4-yl)-N-
phenylacetamide, its isomers, esters,
ethers, salts and salts of isomers, esters
and ethers (Other name: methoxyacetyl
fentanyl)—(9825)

Dated: August 26, 2017.

Chuck Rosenberg,

Acting Administrator.

{FR Doc. 2017-19283 Filed 9-11~17; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF LABOR
Mine Safety and Health Administration

30 CFR Parts 56 and 57
[Docket No. MSHA-2014-0030]
RIN 1219-AB87

Examinations of Working Places in
Metal and Nonmetal Mines

AGENCY: Mine Safety and Health
Administration, Labor.

ACTION: Proposed rule, limited
reopening of the rulemaking record;
notice of public hearings; close of
comment period.

SUMMARY: The Mine Safety and Health
Administration (MSHA) proposes to
amend the Agency’s final rule on
examinations of working places in metal
and nonmetal mines that was published
in January 2017. The proposed changes
would require that an examination of
the working place be conducted before
work begins or as miners begin work in
that place, and that the examination
record include descriptions of adverse
conditions that are not corrected
promptly and the dates of corrective
action for these conditions. The
proposed rule would provide mine
operators additional flexibility in
managing their safety and health
programs and reduce regulatory burdens
without reducing the protections
afforded miners.

DATES: MSHA is reopening the comment
period to solicit comments on limited
changes to the final rule published on
January 23, 2017 {82 FR 7695), effective
May 23, 2017, and delayed on May 22,
2017 (82 FR 23139), until October 2,
2017 {82 FR 23139).

Comment date: Comments must be
received or postmarked by midnight
Eastern Standard Time (EST) on
November 13, 2017.

Hearing dates: October 24, 2017,
October 26, 2017, October 31, 2017, and
November 2, 2017. The locations are
listed in the Public Hearings section in
the SUPPLEMENTARY INFORMATION section
of this document.

ADDRESSES: Submit comments and
informational materials, identified by
RIN 1219-AB87 or Docket No. MSHA-
2014~0030, by one of the following
methods: :

e Federal E-Rulemaking Portal:
https://www.regulations.gov. Follow the
online instructions for submitting
comments,

¢ Email: zzMSHA-comments@
dol.gov.

s Mail: MSHA, Office of Standards,
Regulations, and Variances, 201 12th
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Street South, Suite 4E401, Arlington,
Virginia 22202-5452.

o Hand Delivery or Courier: 201 12th
Street South, Suite 4E401, Arlington,
Virginia, between 9 a.m. and 5 p.m.
Monday through Friday, except Federal
holidays. Sign in at the receptionist’s
desk on the 4th floor East, Suite 4E401.

o Fax:202-693-9441.

Information Collection Requirements:
Comments concerning the information
collection requirements of this proposed
rule must be clearly identified with RIN
1219-AB87 or Docket No. MSHA~2014-
0030, and sent to both MSHA and the
Office of Management and Budget
(OMB). Comments to MSHA may be
sent by one of the methods in the
ADDRESSES section above. Comments to
OMB may be sent by mail addressed to
the Office of Information and Regulatory
Alffairs, Office of Management and
Budget, New Executive Office Building,
725 17th Street NW., Washington, DC
20503, Attn: Desk Officer for MSHA, or

via email oira_submissions@
omb.eop.gov.

Instructions: All submissions must
include RIN 1219-AB87 or Docket No.
MSHA-2014-0030. Do not include
personal information that you do not
want publicly disclosed; MSHA will
post all comments without change,
including any personal information
provided.

Docket: For access to the docket to
read comments received, go to htips://
www.regulations.gov or https://
www.msha.gov/currentcomments.asp.
To read background documents, go to
https://www.regulations.gov. Review the
docket in person at MSHA, Office of
Standards, Regulations, and Variances,
201 12th Street South, Arlington,
Virginia, between 9 a.m. and 5 p.m.
Monday through Friday, except Federal
holidays. Sign in at the receptionist’s
desk on the 4th floor East, Suite 4E401,

Email Notification: To subscribe to
receive email notification when MSHA

publishes rulemaking documents in the
Federal Register, go to hitps://
www.msha.gov/subscriptions.

FOR FURTHER INFORMATION CONTACT:
Sheila A. McConnell, Director, Office of
Standards, Regulations, and Variances,
MSHA, at meconnell.sheila.a@dol.gov
(email), 202-693-9440 (voice), or 202—
693-9441 (fax). These are not toll-free
numbers.

SUPPLEMENTARY INFORMATION:
I. Background
A. Public Hearings

MSHA will hold four public hearings
on the proposed rule to provide the
public with an opportunity to present
oral statements, written comments, and
other information on this rulemaking.
The public hearings will begin at 9 a.m.
and end after the last presenter speaks,
and in any event not later than 5 p.m.,
on the following dates at the locations
indicated:

Date/time

Location

Contact No.

October 24, 2017, 9 a.m

Qctober 26, 2017, 9 a.m
October 31, 2017, 9 am

35203.
November 2, 2017, 9 a.m

Mine Safety and Heaith Administration Headquarters, 201 12th Street South, 7 West Con-
ference Rooms, Ardington, VA,

75 South West Temple, Salt Lake City, UT 84101

Sheraton Birmingham Hotel, 2101 Richard Arrington Jr. Boulevard North, Birmingham, AL

Wyndham Pittsburgh University Center, 100 Lytton Ave., Pittsburgh, PA 15213

(202) 693-9440

(801) 531-0800
(205) 324-5000

(412) 682-6200

The hearings will begin with an
opening statement from MSHA,
followed by an opportunity for members
of the public to make oral presentations.
Speakers and other attendees may
present information to MSHA for
inclusion in the rulemaking record. The
hearings will be conducted in an
informal manner. Formal rules of
evidence or cross examination will not
apply.

A verbatim transcript of the
proceedings will be prepared and made
a part of the rulemaking record. Copies
of the transcript will be available to the
public. The transcript may also be
viewed on MSHA's Web site at https://
arlweb.msha.gov/currentcommentis.asp,
under Comments on Public Rule
Making.

B. Regulatory History

On January 23, 2017, MSHA )
published a final rule, Examinations of
Working Places in Metal and Nonmetal
Mines (2017 rule”) in the Federal
Register (FR) amending the Agency’s
standards for the examination of
working places in metal and nonmetal
mines. 82 FR 7680. The 2017 rule was
scheduled to become effective on May
23, 2017. On March 27, 2017, MSHA
published a proposed rule to delay the

effective date of the 2017 rule to July 24,
2017. 82 FR 15173. On May 22, 2017,
MSHA published a final rule delaying
the effective date of the 2017 rule until
October 2, 2017. 82 FR 23139.
Elsewhere in this issue of the Federal
Register, MSHA is publishing a
document taking comments on delaying
the effective date of the final rule.

1. Discussion of Issues
A. Introduction

Effective working place examinations
are a fundamental accident prevention
tool used by operators of metal and
nonmetal (MNM) mines; they allow
operators to find and fix adverse
conditions and violations of health and
safety standards before they cause injury
or death to miners.

After further review of the rulemaking
record, MSHA is considering limited
changes to the 2017 rule to address: (1)
When working place examinations must
begin, and (2) the adverse conditions
and related corrective actions that must
be included in the working place
examinations record. Specifically,
MSHA is proposing to amend the
introductory text of §§ 56.18002(a) and
57.18002(a) in the 2017 rule on when
examinations must begin, and the

record requirements in paragraphs (b}
and (c); MSHA is not proposing to
modify paragraphs (a)(1) and (2)
regarding miner notification and
corrective action requirements. Further,
MSHA is not proposing to change the
record retention requirements or the
record availability requirements
included in the 2017 rule.

The Agency believes that the
proposed changes would be as
protective as the existing rules. Also, the
proposal would reduce the regulatory
burden on mine operators compared to
requirements in the 2017 rule and
would be consistent with the
Administration’s initiatives to reduce
and control regulatory costs.

B. Before Work Begins or as Miners
Begin Work

The standards for examinations of
working places in MNM mines at 30
CFR 56.18002 and 57.18002 were
promulgated in 1979 and are the
standards currently in effect. The
currently effective standards permit the
examination to be made at any time
during the shift. Sections 56.18002(a)
and 57.18002(a) require a competent
person designated by the mine operator
to examine each working place at least
once each shift for conditions that may
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adversely affect safety or health. In
addition, §§ 56.18002{a) and 57.18002(a)
require the operator to promptly initiate
appropriate action to correct such
conditions.

On January 23, 2017, MSHA
published a final rule (82 FR 7680) that
amended §§ 56.18002(a) and
57.18002(a) to require that the
examination be conducted before
miners begin work in that place so that
conditions that may adversely affect
miners’ safety and health are identified
before miners are exposed to those
conditions and corrective action is
prompily initiated.

MSHA is now proposing to modify
the introductory text of §§ 56.18002(a}
and 57.18002(a) in the 2017 rule to
require the competent person to
examine each working place at least
once each shift before work begins or as
miners begin work in that place for
conditions that may adversely affect
safety or health. This proposed change
to §§56.18002{a) and 57.18002(a) would
allow the competent person to conduct
the examination before work begins or
as miners begin their work in a place.
To provide mine operators flexibility on .
scheduling working place examinations,
MSHA'’s proposed change would allow
miners to enter a working place at the
same time that the competent person
conducts the examination. As in the
2017 rule, MSHA’s proposal would not
require a specific time frame for the
examination to be conducted. However,
MSHA intends that the examination
should be conducted in a time frame
sufficient to assure any adverse
conditions would be identified before
miners are exposed. Under the proposal,
the competent person would identify
adverse conditions that can be corrected
promptly, and promptly notify miners
of those that cannot be corrected before
miners are exposed. In that way, miners
could avoid and not be exposed to those
adverse conditions. The operator would
still be responsible for correcting those
conditions that can be corrected
promptly. MSHA recognizes that mining
is dynamic, conditions are always
changing, and adverse conditions need
to be identified and addressed
throughout the shift, not just at the
beginning. If adverse conditions are
identified, miners should be notified
before being exposed, or as soon as
possible after work begins if the
condition is discovered while they are
working in an area.

MSHA believes this proposed change
would be more protective than the
standards in effect, which allow the
examination to be made at any time
during the shift. Also, under this
proposal, since MSHA expects adverse

conditions would be identified before
miners are potentially exposed to them,
the proposal is as protective as the 2017
rule.

Furthermore, in the 2017 rule, MSHA
-acknowledged that for mines with
consecutive shifts or those that operate
on a 24-hour, 365-day basis, it may be
appropriate to conduct the examination
for the next shift at the end of the
previous shift. 82 FR 7683. The
proposed change would continue to
permit mine operators to conduct an
examination on the previous shift. -
However, as MSHA stated in the 2017
rule, because conditions at mines can
change, operators should examine at a
time sufficiently close to the start of the
next shift to minimize potential
exposure to conditions that may
adversely affect miners’ safety or health.

C. Record of Adverse Conditions

The currently effective standards at
§§ 56.18002(b} and 57.18002(b) require,
in part, that mine operators make a
record that the working place
examinations were conducted.

Under the 2017 rule, §§56.18002(b)
and 57.18002(b) require operators to
make a record of the working place
examination and include, among other
information, a description of each
condition found that may adversely
affect the safety or health of miners. In
the preamble to the 2017 rule, MSHA
noted that the record must include a
description of adverse conditions that
are corrected immediately. 82 FR 7686.
The preamble explained that recording
all adverse conditions, even those that
are corrected immediately, would be
useful in identifying trends and areas
that could benefit from an increased
safety emphasis.

However, MSHA recognizes that it is
the mine operator who is responsible for
design of the mine’s safety program and
that having a recording exception for
conditions that are corrected promptly
would provide operators with increased
incentives to correct these conditions
promptly, which may improve miner
safety and health. For this reason,
MSHA is considering modifying
§§56.18002(b) and 57.18002(b) to
require that the examination record
include only those adverse conditions
that are not corrected promptly.

MSHA also is consigering a
conforming change to modify
§§56.18002(c) and 57.18002(c) of the
2017 rule, which requires the
examination record to include, or be
supplemented to include, the date of
corrective action when any condition
that may adversely affect safety or
health is corrected. To be consistent
with MSHA'’s proposed change to

§§56.18002(b) and 57.18002(b), MSHA
would require in §§ 56.18002(c} and
57.18002(c) that the record include, or
be supplemented to include, the date of
corrective action for an adverse
condition that is not promptly
corrected.

MSHA'’s proposal is based on the
recognition that, consistent with
industry best practices, prudent
operators routinely correct many
adverse conditions as the competent
person is making the examination or as
soon as possible after the completion of
the examination, and that the corrective
action may be taken either by the
competent person or someone else. The
Agency believes that the primary
concern should be with respect to those
adverse conditions that are not
corrected promptly because they may
expose miners to conditions that may
potentially cause an accident, injury, or
fatality. Consistent with the explanation
in the preamble to the 2017 rule, MSHA
interprets “‘promptly” to mean before
miners are potentially exposed to
adverse conditions.

Also, the proposed change to
§§56.18002(b) and 57.18002(b) would
be consistent with MSHA’s miner
notification provisions under the 2017
rule at §§ 56.18002(a)(1) and
57.18002(a)(1). Those provisions require
mine operators to promptly notify
miners in affected areas of any
conditions found that may adversely
affect their safety or health. In the
preamble to the 2017 rule, MSHA
reiterated that, if an adverse condition is
corrected before miners begin work,
notification to miners in affected areas
is not required because there are no

- miners that would be affected by the

adverse condition. Similarly, under
proposed paragraph (b), adverse
conditions that are corrected promptly
no longer present a danger to miners
and a description of the adverse
condition would not be required as part
of the examination record under this
proposed rule. MSHA believes that this
change to §§56.18002(b) and
57.18002(b) may improve safety over the
existing standards by encouraging mine
operators to correct adverse conditions
as they are found before they potentially
cause an accident, injury, or fatality.

Overall, MSHA believes that the
proposed rule would be more protective
of miners than the existing standards
under §§56.18002 and 57.18002. The
proposed rule encourages early
identification and prompt correction of
adverse conditions to protect miners. If
corrected promptly, adverse conditions
would not be required to be
documented in the record. However,
adverse conditions that are not
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corrected promptly would be required
to be documented in the record. An
examination record with a description
of these uncorrected adverse conditions
and their dates of correction would
permit mine operators to focus on
conditions that need the most attention
and on best practices.to correct these
conditions.

II1. Request for Comments

MSHA is soliciting comments only on
the limited changes being proposed: (1)
Working place examinations may begin
as miners begin work, and (2} adverse
conditions that are not corrected
promptly and dates of their corrective
action must be included in the working
place examinations record. The Agency
requests that commenters be as specific
as possible and include any alternatives,
existing practices and experiences,
detailed rationales, supporting
documentation, and benefits to miners.
Comments will assist the Agency in
considering changes to the 2017 rule
and whether changes would reduce
regulatory burdens on mine operators
without reducing the protections
afforded miners.

1V, Executive Order 12866: Regulatory
Planning and Review; Executive Order
13563: Improving Regulation and
Regulatory Review; and Executive
Order 13771: Reducing Regulation and
Controlling Regulatory Costs

Executive Orders (E.O.) 13563 and
12866 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. E.O. 13771 directs agencies
to reduce regulation and control
regulatory costs by eliminating at least
two existing regulations for each new

regulation, and that the cost of planned
regulations be prudently managed and
controlled through a budgeting process.
This proposed rule is expected to be an
EO 13771 deregulatory action. As
discussed in this section, MSHA
estimates that this proposed rule would
result in annual cost savings of $27.6
million.?

Under E.O. 12866, it must be
determined whether a regulatory action
is “significant” and subject to review by
OMB. Section 3(f) of E.O. 12866 defines
a “significant regulatory action” as an
action that is likely to result in a rule:
(1) Having an annual effect on the
economy of $100 million or more, or
adversely and materially affecting a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or state, local, or
tribal governments or communities (also
referred to as “economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this E.O.

Based on its assessment of the costs
and benefits, MSHA has determined
that this proposed rule would not have
an annual effect of $100 million or more
on the economy and, therefore, would
not be an economically significant
regulatory action pursuant to section
3(f) of E.O. 12866. MSHA requests
comments on all cost and benefit
estimates presented in this preamble
and on the data and assumptions. the
Agency used to develop estimates. This
proposed rule would make changes to
provisions that created costs in the 2017
rule, as described in the following
sections.

A. Compliance Cost Baseline

MSHA estimated that the 2017 rule
will result in $34.5 million in annual

costs for the MNM industry. The
Agency estimated that the total
undiscounted cost of the final rule over
10 years will be $345.1 million; ata 3
percent discount rate, $294.4 million;
and at a 7 percent discount rate, $242.4
million. In the final rule, MSHA
estimated costs associated with
conducting an examination before work
begins, the additional time to make a
record, and providing miners’
representatives a copy of the record.

In this proposed rule, MSHA
estimates the costs of changes to the
2017 rule that include: (1) An
examination of a working place as
miners begin work in that place, and (2)
the time used to make a record only of
adverse conditions that are not
corrected promptly and the dates of
corrective action for these conditions,
For purposes of calculating the costs
attributable to this proposed rule,
MSHA updated the number of mines
and used calendar year 2016 wage and
employment data. MSHA also applied
2016 wage and employment data to the
2017 rule to establish a baseline to
calculate cost savings.

B. Affected Employees and Revenue
Estimates

The proposed rule would apply to all
MNM mines in the United States. The
baseline for costs and net benefits
include costs identified in the preamble
to the 2017 rule. The changes include
updates to the 2016 data on wages,
number of mines, and employment.
Changes to the baseline that would exist
without this proposed rule are not
attributable to this proposal. The
updates are included for purposes of
calculating the cost savings attributable
to this proposed rule.

In 2016, there were approximately
11,624 MNM mines employing 140,631
miners, excluding office workers, and
69,004 contractors working at MNM
mines. Table 1 presents the number of
MNM mines and employment by mine
size.

TABLE 1—MNM MINES AND EMPLOYMENT IN 2016

Mine size

Total
employment
at mines,
excluding
office workers

Number of
mines

119 EMPIOYBES .vererriiiiiiiiisirs i nmre e bbb s bbb SRR b e sk s s

20-500 Employees ...
501+ Employees ...
Contractors

1 Except where noted, the analysis presents all
dollar values using 2016 dollars. -

10,428 52,703
1,174 71,257
22 16,671
69,004
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TABLE 1—MNM MINES AND EMPLOYMENT IN 2016—Continued
1;otal
employment
Mine size Nunr:'i\gg; of atpmislc!es,
excluding
office workers
TOAL 1ttt e et e e e e b bt bR e Ao a R e R e e s aRassea et e s e Rn b e Rt e s ranee 11,624 209,635

Source: MSHA MSIS Data (reported on MSHA Form 7000-2) June 6, 2017.

The U.S. Department of the Interior
{DOI) estimated the value of the U.S.

TABLE 2—MNM TOTAL HOURS AND REVENUES IN 2016

mining industry’s MNM output in 2016

hours worked and revenue produced at
to be $74.6 billion.2 Table 2 presents the MNM mines by mine size.

Total hours Revenue
Mine size reported (in millions
for year of dollars)
89,901,269 $22,294
153,459,578 40,920
35,396,747 11,390
Ot i et e et AR R At et e e Ak ek b 4o b eeseeheeb et e baresnresaereseerbrnentin 278,757,594 74,604

Source: MSHA MSIS Data (total hours worked at MNM mines reported on MSHA Form 7000-2) and estimated DOI reported mine revenues
for 2016. MSHA distributed the totals to mine size using employment and hours data.

C. Benefits

The proposed rule would modify the
2017 rule’s requirements in
§§56.18002(a) and 57.18002(a) that
require the examination be conducted
before miners begin work in that place.
MSHA is proposing to modify these
provisions to require the examination be
conducted before work begins or as
miners begin work in that place. This
proposed change would reduce the cost
of the 2017 rule. MSHA is also
proposing to modify the 2017 rule’s
requirements in §§ 56.18001(b) and
57.18002(b) that the examination record
include each adverse condition found.
MSHA is proposing to modify these
provisions to require that the
examination record include only those
adverse conditions that are not
corrected promptly.

MSHA believes these changes to the
2017 rule would not reduce the
protections afforded miners; therefore,
benefits would remain unchanged,
which were unquantified in the 2017
rule, since MSHA was unable to
separate the benefits of the new
requirements under the 2017 rule from
those benefits attributable to conducting
a workplace examination under the
existing standard. Thus, net benefits for
this proposed rule would be positive
due to the cost savings.

2Revenue estimates are from DOI, U.S. Geological
Survey (USGS), Mineral Commodity Summaries
2017, January 2017, page 9.

D. Compliance Cosis

The costs of this proposed rule are
associated with conducting
examinations of a working place as
miners begin work in that place. In the
preamble to the 2017 rule, MSHA
concluded that MNM mine operators
will use a variety of scheduling methods
to conduct an examination of a working

- place before miners begin work (82 FR

7690). For the 2017 rule, MSHA
estimated that it will cost approximately
$26.9 million for mine operators
examine each working place before
miners begin work.

For the 2017 rule estimate, MSHA
assumed that operators might use
overtime, use different people to backfill
for the time shifted to the examination,
or experience rescheduling costs to
comply with the final rule. The
examination was already required prior
to the 2017 rule and therefore not an
additional cost for either the 2017 rule
or this proposed rule. Under this
proposed rule, mine operators would
not be required to make the 2017 rule
changes to the examination timing that
were estimated to add $26.9 million for
overtime, backfill, and rescheduling.
The proposed change in the
examination timing would allow mine
operators to avoid the additional $26.9
million and therefore create a cost
savings. MSHA requests comment on
this estimate. MSHA updated the cost
estimate for the number of mines and

labor costs which results in an
estimated annual cost savings of $27.6
million. .

The 2017 rule also amended the
standards currently in effect by
specifying the contents of the
examination record, which included a
requirement that a record include a
description of each adverse condition
found. Under this proposed rule, MSHA
would modify the required contents of
the examination record by requiring a
description of each adverse condition
that is not corrected promptly. MSHA
assumes that the cost related to the
proposed change to the recordkeeping
requirements would be de minimis.
MSHA seeks comment on the Agency’s
assumption and solicits information and
data on the number of instances adverse
conditions are promptly corrected and
on average how much time would be
saved by not requiring these corrected
conditions to be included in the record.

MSHA updated the number of mines
and applied 2016 wage and employment
data to the 2017 rule to establish a
baseline to calculate cost savings.
MSHA estimates that the competent
person making the record of the
examination of working places would
earn $35.28 per hour (including
benefits). In addition, the estimated
wage rate of a clerical worker who
makes a copy of the record is $24.44 per
hour (including benefits). The wage
rates are from the Bureau of Labor
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Statistics (BLS), Occupation
Employment Statistics (OES) May 2016
survey.3 4 Updating the 2017 rule’s costs
results in a new examination cost base
of $27.6 million annually or
approximately a $0.7 million increase.
MSHA also restates the 2017 rule
estimates that—

¢ Mines with 119 employees operate
1.1 shift per day, 169 days per year;

¢ Mines with 20-500 employees
operate 1.8 shifts per day, 285 days per
vear; and

o Mines with 500+ employees operate
2.2 shifts per day, 322 days per year.

Overhead Costs

MSHA notes that the Agency did not
include an overhead labor cost in the
economic analysis for this proposed
rule. It is important to note that there is
not one broadly accepted overhead rate
and that the use of overhead to estimate
the marginal costs of labor raises a
number of issues that should be
addressed before applying overhead
costs to analyze the costs of any specific
regulation. There are several approaches
to look at the cost elements that fit the
definition of overhead and there are a
range of overhead estimates currently
used within the federal government—for
example, the Environmental Protection
Agency has used 17 percent,’ and the
Employee Benefits Security
Administration has used 132 percent on
average.® Some overhead costs, such as
advertising and marketing, may be more
closely correlated with output rather
than with labor. Other overhead costs

vary with the number of new
employees. For example, rent or payroll
processing costs may change little with
the addition of 1 employee in a 500-
employee firm, but those costs may
change substantially with the addition
of 100 employees. If an employer is able
to rearrange current employees’ duties
to implement a rule, then the marginal
share of overhead costs such as rent,
insurance, and major office equipment
(e.g., computers, printers, copiers)
would be very difficult to measure with
accuracy (e.g., computer use costs
associated with 2 hours for rule
familiarization by an existing
employee). For this proposed rule,
comparability is also a problem. The
January 2017 rule is not in effect and
therefore additional overhead costs have
not been incurred and are unlikely to be
incurred in the short term. Guidance on
implementing Executive Order 133717
also provides general guidance that
applies in this situation:

For E.O. 13771 deregulatory actions that
revise or repeal recently issued rules,
agencies generally should not estimate cost
savings that exceed the costs previously
projected for the relevant requirements,
unless credible new evidence show that costs
were previously underestimated.

If MSHA had included an overhead
rate when estimating the marginal cost
of labor, without further analyzing an
appropriate quantitative adjustment,
and adopted for these purposes an
overhead rate of 17 percent on base
wages, the overhead costs would
increase cost savings from $27.6 million

to $32.3 million at all discount rates.
This increase in savings of $4.7 million
is the same 17 percent overhead rate as
all rule costs are labor costs and
therefore change in direct proportion to
the rates selected.

MSHA will continue to study
overhead costs to ensure regulatory
costs are appropriately attributed
without double counting or showing
savings for concepts not previously
considered as costs.

Discounting

Discounting is a technique used to
apply the economic concept that the
preference for the value of money
decreases over time. In this analysis,
MSHA provides cost totals at zero, 3,
and 7 percent discount rates. The zero
percent discount rate is referred to as
the undiscounted rate. MSHA used the
Excel Net Present Value (NPV) function
to determine the present value of costs
and computed an annualized cost from
the present value using the Excel PMT
function.® The negative value of the
PMT function provides the annualized
cost over 10 years at a 3 and 7 percent
discount rate using the function’s end of
period option.

Summary of Cost Savings

The following table shows the
published 2017 rule costs, changes due
to updating the base, and the resulting
proposed rule cost savings (cost
reductions have a negative sign and are
a cost savings).

TABLE 3—UNDISCOUNTED COSTS, CHANGES, AND REGULATORY SAVINGS

[Annual values, $ millions]

( Total
: Examination may not
Recordkeeping timing sum due to
rounding)
Costs as published in 2017 rule (publishéd using 2015 dollars) ...cccveeevncrcrnennnreenicnran e ereenes 7.64 26.88 34.51
Changes due to updated 2016 baseline data ... 0.24 0.72 0.95
- Total 2016 baseline 7.88 27.60 35.47

3QES data are available at http://www.bls.gov/
oes/tables.htm or at http://www.bls.gov/ces/oes_
ques.htm. The employment-weighted mean wage
rates are for Extraction Workers (Standard
Occupational Classification code, SOC, 47-500} and
General Office Clerks (Standard Occupational
Classification code, SOC, 43~9061) for Metal Ore
Mining (NAICS 212200) and Nonmetallic Mineral
Mining and Quarrying (NAICS 212300). The OES
wages represent the average for the entire industry
and are used nationally for many federal estimates
and programs. As with any average, there are
always examples of higher and lower values, but
the national average is the appropriate value for a
rule that regulates an entire industry.

4 The wage rate without benefits was increased
for a benefit-scalar of 1.48. The benefit-scalar comes
from BLS Employer Costs for Employee
Compensation access by menu http://www.bls.gov/
data/ or directly with http://data.bls.gov/timeseries/
CIU20100004050001. The data series

CIU201000040500I, Private Industry Total benefits
for Construction, extraction, farming, fishing, and
forestry occupations, is divided by 100 to convert
to a decimal value. MSHA used the latest 4-quarter
moving average 2016 Qtr. 1—2016 Qtr. 4 to
determine that 32.5 percent of total loaded wages
are benefits. The scaling factor is a detailed
calculation, but may be approximated with the
formula and values 1 + (benefit percentage/
{1—Dbenefit percentage)) = 1 + (0.325/{1-0.325)} =
1.48. Additionally, wage inflation is applied. Wage
inflation is the change in Series ID:
CIS20200004050001; Seasonally adjusted; Series
Title: Wages and salaries for Private industry
workers in Construction, extraction, farming,
fishing, and forestry occupations, Index. (Qtr. 4
2016/Qtr. 2 2016 = 126.7/125.5 = 1.01).

5U.S. Environmental Protection Agency, “Wage
Rates for Economic Analyses of the Toxics Release
Inventory Program,” June 10, 2002.

6 For a further example of overhead cost
estimates, please see the Employee Benefits
Security Administration’s guidance at https://
www.dol.gov/sites/default/files/ebsa/laws-and-
regulations/rules-and-regulations/technical-
appendices/labor-cost-inputs-used-in-ebsa-opr-ria-
and-pra-burden-calculations-august-2016.pdf.

7 Memorandum: Implementing Executive Order
13771, Titled “Reducing Regulation and Controlling
Regulatory Costs, M~17-21", April 5, 2017,
Question 21, https://www.whitehouse.gov/the-
press-office/2017/04/05/memorandum-
implementing-executive-order-13771-titled-
reducing-regulation.

80ffice of Management and Budget, Office of
Information and Regulatory Affairs, Regulatory
Impact Analysis: Frequently Asked Questions,
February 7, 2011.
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TABLE 3—UNDISCOUNTED COSTS, CHANGES, AND REGULATORY SAVINGS—Continued
[Annual values, $ millions]
. Total

. Examination (may not

Recordkeeping timing sum due to

rounding)

Regulatory savings of proposed rule (change from updated base, negative values = cost )

SAVINQS) ©rvrerarirririiriaiseiicis e st ste s st se b era b e s e b e s T s s a e bR eAn s eae st R aeRese et ererse et erensneaens 0.00 - 27.860 —27.60

MSHA estimates that the total
undiscounted costs of the proposed rule
over a 10-year period would be
approximately —$276 million, —$235.4
million at a 3 percent rate, and —$193.8
million at a 7 percent rate. Negative cost
values are cost savings that result in a
positive net benefit. The same annual
cost savings occurs in each of the 10
years so the cost annualized over 10
years would be approximately —$27.60
million for all discount rates.

V. Feasibility
A. Technological Feasibility

The proposed rule contains
recordkeeping requirements and is not
technology-forcing. MSHA concludes
that the proposed rule would be
technologically feasible.

B. Economic Feasibility

MSHA established the economic
feasibility of the 2017 rule using its
traditional revenue screening test—.
whethier the yearly impacts of a
regulation are less than one percent of
revenues—to establish presumptively
that the 2017 rule was economically
feasible for the mining community. This
proposed rule creates a cost (savings) of
—$27.6 million annually compared to
the 2017 rule. Although the associated
revenues decreased slightly from the
2017 rule estimate of $77.6 billion in
2015 to approximately $74.6 billion for
20186, the costs retained from the 2017
rule of approximately $7.9 million per
year remains well less than one percent
of revenues and the net decrease in
costs is even more supportive of the
Agency’s conclusion. MSHA concludes
that the proposed rule would be
economically feasible for the MNM
mining industry.

VI. Regulatory Flexibility Analysis and
Small Business Regulatory Enforcement
Fairness Act and Executive Order
13272: Proper Consideration of Small
Entities in Agency Rulemaking

MSHA has reviewed the proposed
rule to assess and take appropriate
account of its potential impact on small
businesses, small governmental
jurisdictions, and small organizations,
MSHA has determined that the

proposed rule would not have a
significant economic impact on a
substantial number of small entities but
requested comments in Section IV. of
this preamble. :

Pursuant to the Regulatory Flexibility
Act (RFA) of 1980, as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA), MSHA has
analyzed the impact of the proposed
rule on small entities. Based on that
analysis, MSHA certifies that the
proposed rule would not have a
significant economic impact on a
substantial number of small entities.
The Agency, therefore, is not required to
develop an initial regulatory flexibility
analysis. MSHA presents the factual
basis for this certification below.

A. Definition of a Small Mine

Under the RFA, in analyzing the
impact of a rule on small entities,
MSHA must use the Small Business
Administration’s (SBA’s) definition for a
small entity, or after consultation with
the SBA Office of Advocacy, establish
an alternative definition for the mining
industry by publishing that definition in
the Federal Register for notice and
comment. MSHA has not established an
alternative definition and, therefore,
must use SBA’s definition. On February
28, 2016, SBA’s revised size standards
became effective. SBA updated the
small business thresholds for mining by
establishing a number of different
levels. MSHA used the new SBA
standards for the screening analysis of
the final rule.

MSHA has also examined the impact
of the proposed rule on mines with
fewer than 20 employees, which MSHA
and the mining community have
traditionally referred to as “small
mines.” These small mines differ from
larger mines not only in the number of
employees, but also in economies of
scale in material produced, in the type
and amount of production equipment,
and in supply inventory. Therefore, the
impact of MSHA's rules and the costs of
complying with them will also tend to
differ for these small mines. This
analysis complies with the requirements
of the RFA for an analysis of the impact
on “small entities” using both SBA’s

definition for small entities in the
mining industry and MSHA’s traditional
definition.

B. Factual Basis for Certification

MSHA initially evaluates the impacts
on small entities by comparing the
estimated compliance costs of a rule for
small entities in the sector affected by
the rule to the estimated revenues for
the affected sector. When this threshold
analysis shows estimated compliance
costs have been less than one percent of
the estimated revenues, the Agency has
concluded that it is generally
appropriate to conclude that there is no
significant adverse economic impact on
a substantial number of small entities.

Additionally, there is the possibility
that a rule might have a positive
economic impact. To properly apply
MSHA'’s traditional criteria and
consider the positive impact case,
MSHA is adjusting its traditional
threshold analysis criteria to consider
the absolute value of one percent rather
than only the adverse case. This slight
change means when the absolute value
of the estimated compliance costs
exceed one percent of revenues, MSHA
investigates whether further analysis is
required. For small entities impacted by
this proposed rule, MSHA estimates the
revenue at $63.2 billion and costs at
—~$30.3 million. As a percentage, the
absolute value of the impact is less than
0.05 percent; therefore, using the -
threshold analysis, MSHA concludes no
further analysis is required and
concludes the proposed rule would not
have a significant impact on a
substantial number of small entities.
MSHA requests comments on this
conclusion. .

VII. Paperwork Reduction Act of 1995

The proposed changes due to this
rulemaking are unlikely to change the
number of collections or respondents in
the currently approved collection 1219~
0089. The minor recordkeeping change
may reduce the burden very slightly but
MSHA concludes that any small
decrease in the time needed to make the
record may not be measurable. MSHA
requested comments on this issue in
Section IV. of this preamble but is not
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requesting any change to the approved
collection at this time.

VI Other Regulatory Considerations

A. The Unfunded Mandates Reform Act
of 1995

MSHA has reviewed the proposed
rule under the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1501 et
seq.). MSHA has determined that this
proposed rule does not include any
federal mandate that may result in
increased expenditures by State, local,
or tribal governments; nor will it
increase private sector expenditures by
more than $100 million (adjusted for
inflation) in any one year or
significantly or uniquely affect small
governments. Accordingly, the
Unfunded Mandates Reform Act
requires no further Agency action or
analysis.

B. The Treasury and General
Government Appropriations Act of
1999: Assessment of Federal
Regulations and Policies on Families

Section 654 of the Treasury and
General Government Appropriations
Act of 1999 (5 U.S.C. 601 note) requires
agencies to assess the impact of Agency
action on family well-being. MSHA has
determined that this proposed rule will
have no effect on family stability or
safety, marital commitment, parental
rights and authority, or income or
poverty of families and children.
Accordingly, MSHA certifies that this
proposed rule would not impact family
well-being.

C. Executive Order 12630: Government-
Actions and Interference With
Constitutionally Protected Property
Rights

Section 5 of E.O. 12630 requires
Federal agencies to “identify the takings
implications of proposed regulatory
actions. . . .” MSHA has determined
that this proposed rule does not include
a regulatory or policy action with
takings implications. Accordingly, E.O.
12630 requires no further Agency action
or analysis.

D. Executive Order 12988: Civil Justice
Reform

Section 3 of E.O. 12988 contains
requirements for Federal agencies
promulgating new regulations or
reviewing existing regulations to
minimize litigation by eliminating
drafting errors and ambiguity, providing
a clear legal standard for affected
conduct rather than a general standard,
promoting simplification, and reducing
burden. MSHA has reviewed this
proposed rule and has determined that
it would meet the applicable standards

provided in E.O. 12988 to minimize
litigation and undue burden on the
Federal court system.

E. Executive Order 13132: Federalism

MSHA has determined that this
proposed rule does not have federalism
implications because it will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, E.O.
13132 requires no further Agency action
or analysis.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

MSHA has determined that this
proposed rule does not have tribal
implications because it will not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
Accordingly, E.O. 13175 requires no
further Agency action or analysis.

G. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

E.O. 13211 requires agencies to
publish a statement of energy effects
when a rule has a significant energy
action that adversely affects energy
supply, distribution, or use. In its 2017
rule, MSHA reviswed the rule for its
energy effects. The impact on uranium
mines is applicable in this case. MSHA
data show only two active uranium
mines in 2016. Because this proposed
rule would have a net cost savings,
MSHA has concluded that it would not
be a significant energy action because it
is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy.
Accordingly, under this analysis, no
further Agency action or analysis is
required.

List of Subjects in 30 CFR Parts 56 and
57

Metals, Mine safety and health,
Reporting and recordkeeping
requirements.

Wayne D. Palmer,

Acting Assistant Secretary of Labor for Mine
Safety and Health.

For the reasons set out in the
preamble, and under the authority of the
Federal Mine Safety and Health Act of
1977, as amended by the Mine

Improvement and New Emergency
Response Act of 2006, MSHA is
proposing to amend chapter I of title 30
of the Code of Federal Regulations as
amended by the final rule published on
January 23, 2017 (82 FR 7695), effective
May 23, 2017, and delayed on May 22,
2017 (82 FR 23139), until October 2,
2017 (82 FR 23139), as follows:

PART 56-—SAFETY AND HEALTH
STANDARDS-—SURFACE METAL AND
NONMETAL MINES

# 1. The authority citation for part 56
continues to read as follows:

Authority: 30 U.S.C. 811.

| 2. In § 56.18002, revise paragraph (a)
introductory text, the second sentence
of paragraph (b), and paragraph (c) to
read as follows:

§56.18002
places.

(a) A competent person designated by
the operator shall examine each working
place at least once each shift before
work begins or as miners begin work in
that place for conditions that may
adversely affect safety or health.
* * * * *®

{b) * * * The record shall contain the
name of the person conducting the
examination; date of the examination;
location of all areas examined; and
description of each condition found that
may adversely affect the safety or health
of miners and is not corrected promptly.

{c) When a condition that may
adversely affect safety or health is not
corrected promptly, the examination
record shall include, or be
supplemented to include, the date of the

corrective action.
* * * * *

Examination of working

PART 57—SAFETY AND HEALTH
STANDARDS—UNDERGROUND
METAL AND NONMETAL MINES

B 3. The authority citation for part 57
continues to read as follows:

Authority: 30 U.S.C. 811.

| 4. In § 57.18002, revise paragraph (a)
introductory text, the second sentence
of paragraph (b), and paragraph {c] to
read as follows:

§57.18002
places.

(a) A competent person designated by
the operator shall examine each working
place at least once each shift before
work begins or as miners begin work in
that place for conditions that may
adversely affect safety or health.

* * * * *

(b) * * * The record shall contain the

name of the person conducting the

Examination of working
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examination; date of the examination;
location of all areas examined; and
description of each condition found that
may adversely affect the safety or health
of miners and is not corrected promptly.
{c) When a condition that may
adversely affect safety or health is not
corrected promptly, the examination
record shall include, or be
supplemented to include, the date of the
corrective action.
* * * * *
[FR Doc. 2017-19381 Filed 9-11-17; 8:45 am}
BILLING CODE 4520-43-P

DEPARTMENT OF LABOR
Mine Safety and Health Administration

30 CFR Parts 56 and 57

[Docket No. MSHA-2014~-0030]

RIN 1219-AB87

Examinations of Wofking Places in
Metal and Nonmetal Mines :

AGENCY: Mine Safety and Health
Administration, Labor.

ACTION: Proposed rule; delay of effective
date.

SUMMARY: On January 23, 2017, the
Mine Safety and Health Administration
(MSHA) published a final rule in the
Federal Register amending the Agency’s
standards for the examination of
working places in metal and nonmetal
mines. MSHA is proposing to delay the
effective date of the Agency’s final rule
to March 2, 2018, This extension would
offer additional time for MSHA to
provide stakeholders training and
compliance assistance.

DATES: Comments must be received or
postmarked by midnight Eastern
Daylight Saving Time (DST) on
September 26, 2017.

ADDRESSES: Submit comments and
informational materials, identified by
RIN 1219-AB87 or Docket No. MSHA~
2014-0030, by one of the following
methods:

Federal E-Rulemaking Portal: https://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

 Email: zzMSHA-comments@dol.gov.

Mail: MSHA, Office of Standards,
Regulations, and Variances, 201 12th
Street South, Suite 4E401, Arlington,
Virginia 22202-5452.

Hand Delivery or Courier: 201 12th
Street South, Suite 4E401, Arlington,
Virginia, between 9 a.m. and 5 p.m.
Monday through Friday, except Federal
holidays. Sign in at the receptionist’s
desk on the 4th Floor East, Suite 4E401.

Fax: 202-693-9441.

Instructions: All submissions must
include RIN 1219~AB87 or Docket No.
MSHA-2014-0030. Do not include
personal information that you do not
want publicly disclosed; MSHA will
post all comments without change,
including any personal information
provided.

Email Notification: To subscribe to
receive email notification when MSHA
publishes rulemaking documents in the
Federal Register, go to https://
www.msha.gov/subscriptions.

Docket: For access to the docket to
read comments received, go to hitp://
www.regulations.gov or http://
www.msha.gov/currentcomments.asp.
To read background documents, go to
hitp://www.regulations.gov. Review the
docket in person at MSHA, Office of

Standards, Regulations, and Variances,

201 12th Street South, Arlington,
Virginia, between 9 a.m. and 5 p.m, DST
Monday through Friday, except Federal
holidays. Sign in at the receptionist’s
desk on the 4th Floor East, Suite 4E401.
FOR FURTHER INFORMATION CONTACT:
Sheila A. McConnell, Director, Office of
Standards, Regulations, and Variances,
MSHA, at mecconnell.sheila.a@dol.gov
(email); 202-693-9440 (voice); or 202—
693-9441 (facsimile).

SUPPLEMENTARY INFORMATION:

I. Delay of Effective Date

On January 23, 2017, MSHA -
published a final rule in the Federal
Register (82 FR 7680) amending the
Agency’s standards for the examination
of working places in metal and
nonmetal mines. The final rule was
scheduled to become effective on May
23, 2017. On May 22, 2017, MSHA
published a final rule delaying the
effective date to October 2, 2017 (82 FR
23139), to assure that mine operators
and miners affected by the final
examinations rule have the training and
compliance assistance they need prior
to the rule’s effective date.

At this time, the Agency is proposing
to delay the rule’s effective date beyond
October 2, 2017, to March 2, 2018. As
MSHA has reiterated to industry
stakeholders, MSHA made a
commitment to the industry to hold
informational meetings around the
country and to develop and distribute
compliance assistance material prior to
enforcing the rule. MSHA also
committed to conducting compliance
assistance visits at metal and nonmetal
mines throughout the country. Further,
extending the effective date would
permit more time for MSHA to address
issues raised by stakeholders during
quarterly training calls and stakeholder
meetings and compliance assistance

visits. MSHA is considering concerns

" raised by stakeholders on certain

provisions in the rule and how best to
address them. MSHA intends to
collaborate with and seek input from
stakeholders regarding these issues. At
the same time, MSHA is seeking
comment on a proposed rule that may
address some of these issues. The
extension alsc would provide MSHA
more time to train its inspectors to help
assure consistency in MSHA
enforcement. MSHA will make the
Agency'’s inspector training materials
available to the mining community to
assist miners and mine operators in
effectively implementing the rule, thus
enhancing the safety of miners.

Wayne D. Palmer,

Acting Assistant Secretary of Labor for Mine
Safety and Health.

[FR Doc. 201719380 Filed 9-11~17; 8:45 am]
BILLING CODE 4520-43-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA~R09-OAR-2017-0332; FRL~9967-56—
Region 9]

Approval of California Air Plan
Revisions, Placer County and Ventura
County Air Pollution Control Districts

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
revisions to the Placer County Air
Pollution Control District (PCAPCD) and
Ventura County Air Pollution Control
District (VCAPCD) portions of the
California State Implementation Plan
(SIP). These revisions concern
emissions of oxides of nitrogen (NOx)
from incinerators in the PCAPCD and
previously unregulated types of fuel
burning equipment in the VCAPCD. We
are proposing to approve local rules to
regulate these emission sources under
the Clean Air Act {CAA or the Act). We
are taking comments on this proposal
and plan to follow with a final action.
DATES: Any comments must arrive by
October 12, 2017.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09--
OAR~2017-0332 at hitp://
www.regulations.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be removed or edited from
Regulations.gov. For either manner of



GPACA

Pennsylvania Aggregates and Concrete Association

Public Comment
Josie Gaskey - PA Aggregates and Concrete Association
Before the Mine Safety and Health Administration
regarding Examinations of Working Places in Metal and Nonmetal Mines
Wyndham Pittsburgh University Center
November 2, 2017

Good morning. Thank you for the opportunity to present our comments and we
acknowledge your efforts to work with industry. My name is Josie Gaskey and I’m Director
of Environmental, Safety and Health for the Pennsylvania Aggregates and Concrete
Association (PACA).

PACA represents the broad interests of over 200 member aggregates, cement and
concrete companies, and companies supporting these industries (equipment manufacturers,

dealers, consultants, and service providers) in the Commonwealth of Pennsylvania.

The aggregate producers in Pennsylvania, many of whom are 39, 4t and 5% family
generation companies, are highly committed to workplace safety and health. Safety is our

family business.

We are concerned about the workplace exam proposed rule because we do not see
the need or justification or that the proposed rule will improve safety. MSHA’s own data
supports this statement. Attached to the back of my testimony, you will find an MSHA graph
depicting fatality and all-injury rates from the year 1977-2015. In 2015, the metal nonmetal
mine industry injury rate reached an all-time low. Obviously, we are doing something right
and we can see no benefit to a new workplace exam standard. Furthermore, the initial
workplace exam proposed rule was not based on any finding of unsafe work practices of the

existing workplace exam standard.



The current standard gives an operator the flexibility, as well as the responsibility, to
establish exams that are effective for a particular workplace. We are concerned that under
the proposed rule, the timing of exams does not allow the flexibility the operators need to
conduct workplace exams as specific circumstances dictate. The proposed amendment
indicates exams would be required “before work begins or as miners begin work in that
place.” In some of our facilities, there are only two supervisors on the first shift and they
need to examine for example, eight workplaces. On second or third shifts, there may only
be one supervisor and eight workers. The proposed rule would require some operators to
hire additional personnel. Operators need the flexibility to conduct workplace exams as
circumstances dictate, with competent personnel that includes trained supervisors and
workers. MSHA must consider hourly miners as competent persons, if they are listed in
company training plan and have been provided training in a list of various tasks. MSHA

cannot place the entire responsibility for workplace exams on supervisors only.

Furthermore, this portion of the proposed rule violates the spirit and letter of
Executive Orders, from both President Trump and former President Obama, to consider
regulatory approaches that reduce the burden of regulation while maintaining flexibility and

freedom of choice. We request this remain unchanged in the proposed rule.

We are also concerned with the potential for enforcement personnel to issue multiple
citations for a single situation, i.e., one for the condition itself and one for the workplace
examination. We request that MSHA ensure that no additional enforcement results from

revisions to the workplace exam rule.

We foresee challenges with the proposed rule due to vague and imprecise terms and
provisions with no clarification. For example, the term “working place.” (56/57.18002(a))
The existing standard differentiates between a “working place” and a “travel-way”. It
appears in the proposed rule that MSHA considers areas commonly thought of as travel-ways
as a “working place”. The proposed rule should clearly differentiate between a “working

place” and a “travel-way”.



The term “conditions that may adversely affect safety and health.”
(56/57.18002(a)(1)) We request MSHA provide a clear definition for this term, as this is the

foundation of MSHA rules, as well as the proposed changes.
We have concerns regarding enforcement interpretations of words such as “promptly”
and “initiate appropriate action”. These terms need to be defined with sufficient specificity

as to provide clear, consistent guidance for both enforcement personnel and the operators.

We will be submitting written comments in coordination with the National Stone,

Sand & Gravel Association and support their comments.

Thank you.
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