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PROCEEDING

MS. FONTAINE: Good morn
Roslyn Fontaine, and | am the Deputy
Office of Standards, Regulations, an
the Mine Safety and Health Administr
moderator for this public hearing on
rule on examinations of working plac
nonmetal mines which was published i
Register on September 12th, 2017.

On behalf of Acting Assi
for Mine Safety and Health, Wayne Pa
welcome all of you here today and th
attendance and participation.

The purpose of this hear
information from the public that wil
evaluate the proposed rule that woul
changes to the Agency's January 2017
examinations of working places in me
mines.

This is the second of fo
hearings. The first hearing was hel
October 24th, at MSHA headquarters i
Virginia. The next two will take pl

October 31st, in Birmingham, Alabama
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(9:00 a.m.)
ing. My name is
Director of the
d Variances for
ation. | am the
MSHA's proposed
es in metal and

n the Federal

stant Secretary
Imer, | want to

ank you for your

ing is to receive
| help MSHA

d make limited
final rule on

tal and nonmetal

ur public

d on Tuesday,

n Arlington,

ace on Tuesday,

,and on



Thursday, November 2nd, in Pittsburg h, Pennsylvania.

I'd like to introduce th e members of our

istrict
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3 panel. We have Samuel Pierce, the Southeast D
Manager for Metal and Nonmetal Mine
Health; and Michele Curran from the
Solicitor. In the front we have Sus
works for the Office of Standards.

These hearings are condu
informal manner. Formal rules of ev
apply. The hearing panel may ask qu
speakers, and speakers may ask quest
panel. Speakers and other attendees
information to the court reporter fo
record. MSHA will accept comments a
information for the record from any
including those not presenting oral
ask everyone in attendance to sign t
sheet.

As background, on Januar
published a final rule on Examinatio
Places in Metal and Nonmetal mines.
date of the final rule was stayed un
2018. This January 2017 final rule,
strengthens and improves MSHA's exis

for metal and nonmetal examinations
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ting requirements
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places, requires a mine operator to:
person examine each working place at
shift before miners begin working in
Promptly notify miners i
of any conditions that may adversely
safety or health;
Promptly initiate action
adverse conditions;
Withdraw all persons fro
when alerted to any conditions that
imminent danger, until the danger is
Create an examination re
end of each shift that includes the
person conducting the examination, d
examination, locations of all areas
description of each condition found
adversely affect the safety or healt
record must also include, or be supp
include, the dates of corrective act
Maintain examination rec
one year, make such records availabl
by MSHA and miners' representatives,
copies upon request.
The January 2017 rule re

existing concepts, definitions and r

Heritage Reporting Corporation
(202) 628-4888

Have a competent
least once each
that place;

n affected areas

affect their

to correct the

m affected areas
may present an
abated,;

cord before the
name of the

ate of the
examined, and
that may

h of miners. The
lemented to

ions taken;

ords for at least
e for inspection

and provide

tains several

esponsibilities,



© 0 N oo g b~ w N Pk

NN NN NN R R R R R R R R R R
O B W N B O © © N O O » W N B O

such as the definitions of "competen
"working place"; the conditions that
imminent danger; and the retention a
of examination records.

For example, the term "c
continues to be defined as a person
and experience that fully qualify hi
duty to which he is assigned. A "wo
continues to be defined as any place

mine where work is being performed.

On September 12th, 2017,

proposed rule that would make limite
January 2017 final rule. The limite
considered would require that examin
working place must be conducted befo
or as miners begin work in that plac
January 2017 final rule requires the
made before miners begin work in the

The proposed change will

additional flexibility in scheduling
place examinations by allowing miner
working place at the same time that
person conducts the examination. Ho
in the preamble to the proposed rule

that the examination be conducted in
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sufficient to assure that any advers
identified and corrected before mine
Like the January 2017 fi
proposed rule will continue to permi
with consecutive shifts, or those th
24-hour, 365-day basis, to conduct t
for the next shift at the end of the
As stated in the January 2017 final
because conditions at mines can chan
that operators will conduct examinat
sufficiently close to the start of t
minimize miners' potential exposure
that may adversely affect their safe
And the examination record must incl
of adverse conditions that are not c
promptly, and the dates of correctiv
these conditions.

The January 2017 final r

each adverse condition be documented

examination record. The proposed ru
would reduce the mine operator's rec
by requiring that the examination re
description only of each adverse con
not corrected promptly. A similar c

would require that the examination r

Heritage Reporting Corporation
(202) 628-4888

e conditions be
rs are exposed.
nal rule, the

t mine operators
at operate on a
he examination
previous shift.
rule, however,
ge, MSHA expects
ions at a time
he next shift to
to conditions

ty or health.

ude descriptions
orrected
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dates of corrective action for only
conditions that are not corrected pr
Therefore, under the proposed rule,
conditions are corrected promptly, t
requirement that the examination rec
descriptions either of those correct
conditions or of corrective action d
conditions. MSHA interprets the ter
mean before miners are potentially e
conditions.

The proposed rule would
other information to be included in
record as specified in the January 2

We are requesting commen
from the mining community only on th
changes in the proposed rule, that i
the working place examination, and d
adverse conditions and corrective ac
examination record, and how these pr
may affect the safety and health of

We also request comments
benefit estimates presented in the p
proposed rule and on the data and as
Agency used to develop these estimat

includes the Agency's assumptions on
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instances adverse conditions are pro
and time saved by not requiring thes
conditions to be included in the rec

As you address the propo
changes, either in your testimony to
written comments, please be specific
information and supporting rationale
produce a final rule that is respons
and concerns of the stakeholder comm

MSHA will make available
transcript of this public hearing ap
weeks from the completion of the hea
view the transcripts of all public h
comments on our website at msha.gov
regulations.gov.

If you have a copy of yo
please give a copy and any submissio
reporter so that they can be appende
transcript. Following this public h
also submit additional comments usin
methods identified in the Addresses
proposed rule. All comments must be
Monday, November 13th, 2017.

Again, if you haven't si

attendance sheet, please do so.
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Please also be advised t
October 5th, 2017, MSHA published a
stay the effective date of the Janua
examinations final rule to June 2nd,
delay will allow MSHA additional tim
to provide compliance assistance to
training to stakeholders and MSHA in
final rule requirements. Meanwhile,
continue to enforce the rule you've

under so far.

So with that, I would li

our first speaker. Our first speake
Eric Dullea with Husch Blackwell.
Good morning, Mr. Dullea
MR. DULLEA: Good mornin
MS. FONTAINE: Would you
spell your name for the court report
MR. DULLEA: You bet.
MS. FONTAINE: Thank you
MR. DULLEA: How is the
MS. FONTAINE: Yes.
MR. DULLEA: For the pan
conducting this hearing. My name is
is spelled D-u-I-I-e-a. I'm senior

Husch Blackwell, and a member of the
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safety group.

I'm here on behalf of th
Coalition, which is an informal grou
subject to MSHA jurisdiction that su
safety improvements and sound regula

The panel may be aware t
involved in this rulemaking and the
process since the rule's inception a
ask that you incorporate our previou

post-hearing submissions from 2016 i

We oppose the original r
amendments to the final rule, as sta
promulgated on January 23rd, because
40 years of successful regulation an
procedure are not justified, and the
cause confusion and end the successf
implementation, flexibility and safe
exist now under 56/57.18002, known a
Exam Rule.

The preamble to the fina
acknowledges, and | do not dispute i
occurs in a dynamic environment. Th
always changing, and adverse conditi
identified and addressed throughout

Yet despite this truth,
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insist that workplace exams be perfo
mines -- miners begin working, which
that these workplace exams would tak
those conditions start to change.

| give you an example of
development mining. The mining cycl
activity consists of drilling, loadi
mucking, scaling and bolting. And t
that cycle.

Many operators will chan
the blasting is done. That allows t
miners exit the area, detonate, allo
fumes and hazards to clear, and then
goes in and will start with the muck
mucking, you're removing the blasted
area and then proceeding on with the

If the workplace exam ne
before those miners begin work, or r
arrive, that exam is being done befo
takes place or is finished. The min
chance to adequately look at that ar
still filled with debris and rock.

In addition, scaling and
activities that have hazards of thei

are put -- drilling holes into new r
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working under canopies. There are ¢
falls or roof falls could occur. If

step out from under those protective
would be exposed to new hazards that
by this rule.

We think that for activi
cycle, it is essential that the oper

flexibility to conduct that workplac
that is proper for the hazards that
location.

We do support MSHA's rec
delay the implementation of this rul
more comments. We believe that the
President Trump's memorandum permits
reexamine this entire rulemaking pro
the final rule and reinstate the ori

As we've said in the pas
understand why MSHA chose to rush th
at the end of the previous administr

President Trump announce
his memorandum ordering a regulatory
final rule was published on January
later.

MSHA's efforts essential

presidential directive. On its face
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appears to be acting contrary to the
desire of the incoming executive lea
The 1802 workplace exam
successfully in the metal/nonmetal i
1979. It has been performed literal
times, and yet in the original final
amendments, MSHA has not laid out an
or quantitative basis which support
We would renew our reque
provide any data or analysis that it
can -- lays out an empirical, object
why this change was put in place.

We're not aware of any s
proponents that asked for this rule.
our standpoint, it appears to be a s
in search of a problem.

Specific issues that we
include the following. The new rule
divert resources from finding and fi
proactively pursuing safety, to keep
significant burden of added paperwor

The rule diverts the min
requires overly broad notifications
minor hazards. And by that term "mi

m-i-n-o-r.
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There is the requirement
notifications of hazards that have b
which are likely to lead to informat
miners by inundating them with infor
not related to their immediate tasks

Rather than empower indi
emphasize the importance of continue
proactive examination of their work
this rule gives -- opens the door fo

of a false sense of security for min
that a workplace exam was already do
therefore, they can let their vigila
is greatly troubling to us.

Based on the volume of ¢
are going to have to take place unde
there is a risk of alarm fatigue, wh
warnings become background noise and
be able to sift the wheat from the c
hazards that may pertain to them dur
their shift.

Regrettably, there is al
because of the subjective nature of
that's required with this rule, that
exacerbate tensions or an adversaria

between inspector and mine operators
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creating a "gotcha" environment wher
search through paperwork to look for
that have arisen in the past year an
for the paperwork errors, as opposed
the hazards that exist today or in t
| know Ms. Fontaine rais
and -- or discussed the new definiti
clarifications that are in this rule
to verify and have MSHA make clear w
definition of a working place or aw
to exclude travelways from this obli
MSHA expect and envision that miners
in large underground mines, across m
that they will be conducting workpla
those travelways before they reach t
production work will begin.
The new definitions, as
work begins" or "as work begins," ma
intended to give operators flexibili
still vagueness in those terms that
additional questions and confusion f
One guestion that comes
paperwork that needs to be addressed
not promptly corrected. If that haz

and documented across one, two or th
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let's say that the area has been bur
off, or warning signs have been put
corrective action is taken on the fo
miners have not been exposed to the
they were warned to stay away, and t
documented on three or four pieces o
corrective action need to be documen
pieces of paper, or will one correct
suffice?

| can see a situation wh
inspectors would look at one piece o
a corrective action and be concerned
does the burden of proof lie for the
the cross-referenced paperwork to sh
hazard was eventually corrected?

The opposite situation a
safety department or the lead man or
needs to go back and sift through th
worth of workplace exams and make su
the I's are dotted and all of the T'
That's causing that supervisor to be
focused on paperwork and not taking
miners.

My last concern is with

"promptly" and how that will be appl

Heritage Reporting Corporation
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enforcement action.

As Ms. Fontaine mentione
currently defined to mean before min
potentially exposed to adverse condi

That is an inherently su
is vulnerable to multiple interpreta

field. MSHA has not defined whether
element of time for that definition
viewed in terms of distance or foot
miners reach a workplace.

And then, how likely doe
exposure need to be? That conclusio
widely across inspectors out in the
inconsistent enforcement efforts.

An example | would give
loose ground as the competent person
workplace with his crew or her crew
far in advance does that miner need
in order to say that it was promptly

At the present time, the
not give us guidance on that. Ata
that MSHA provide clear, objective p
the term "promptly corrected” will b
enforced.

In summary, the 2017 fin
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President Trump's freeze on regulato
actions, the Administrative Procedur
Mine Act. It is counterproductive t
put an increased paperwork burden on
minimal quantitative benefit to adva
miners. And for that reason, we ask
withdrawn and the original rule be r

| thank you for the oppo
this morning.

MS. FONTAINE: Thank you

Our next speaker is Todd

MR. OHLHEISER: Good mor

MS. FONTAINE: Good morn

MR. OHLHEISER: My name
O-h-l-h-e-i-s-e-r. And thanks for t
speak today and testify.

My role is I'm executive
Colorado Stone, Sand and Gravel Asso
represent the construction aggregate
throughout Colorado, which includes,
safety interests of several hundred

And, additionally, just
perspective, | -- | grew up in the a
business through -- you know, worked

laborer and ran several businesses |
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rtunity to speak

Ohlheiser.
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he opportunity to

director of the
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from a background
ggregate mining
through as a
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before taking the executive director
and Canada. And my son's, you know,
sand and gravel operation. So a lot
background is in this industry.
And so | would like to s
some things that | see in alignment
Stone, Sand and Gravel Association.
Safety has been a guidin
Colorado, as well as the national as
National Stone, Sand and Gravel Asso
For many years this comm
illustrated in the degree which we'v
injuries in the stone, sand and grav
each of the past 16 years. The inju
stone, sand and gravel now stands at
1.95 injuries per 200,000 hours work
that's too high, but it's going the
and all of the practices in place no
getting it there. So -- so we don't
need to implement the changes propos
We acknowledge the effor
new administration. There is some r
is still some inconsistencies and co
concerns include timing of the exami

just heard as well. The initial ver
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rule required that workplace examina
conducted before miners begin work.
to amend the final rule such that ex
be required before work begins or as
work in that place.

The proposed amendment d
adequate relief for the following re
need the flexibility to conduct work
examinations as circumstances change
typically uniform at all operations.
workplace examination standards prov

necessary approach towards safety an
flexibility. The term "that place"
amendment is unclear and could lead
the field that raises uncertainty as
specifically, one should examine to

The final rule, with pro

leaves too much uncertainty for enfo
there is a lot of inconsistencies as
enforcement, and this is just going
to a large degree.

Another concern is docum

has proposed to reduce the documenta

of the final rule, such that conditi

found promptly corrected would no lo
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recorded, nor would their correction
MSHA has advised that fo
provision "promptly” means before mi
potentially exposed to adverse condi
MSHA should consider fur
documentation requirement, such that
are corrected during the shift on wh
found should not be required to be r
would further the intent of the amen
requiring recording of conditions th
be corrected in a timely basis.
Operators are concerned
documentation requirement will lead
enforcement based solely on the exam
If any workplace examination standar
effect, operators should be afforded
flexibility in the recording of cond
corrections, including use of work o
existing electronic databases for do
Regarding costs, MSHA's
costs of the final rule, even with t
amendments, does not appear to consi
consequences of the new regulation.
that operators will need to hire add

simply to manage the requirements of
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workplace examination standard.

The lack of clear benefi
to the workplace examination. The i
Examination Rule is not predicated o
unsafe practices with the existing w
examination standard, and also, to m
could not identify any benefit of th
examination standard or proposed ame
anything to cure this issue.

Vague and unclear terms.
where we'll lead to inconsistencies

The initial Workplace Ex
Rule contained many vague and unclea
proposed amendments do not offer any
these terms. Vague and unclear term
term "working place.” It remains tr
MSHA appears to consider areas commo
travelways as working places, when t
standard already differentiates betw
place and a travelway.

The term "conditions tha
affect safety and health" is another
the comment period proceedings of th
commenters raised that this term is

ambiguous, and MSHA has not provided
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(202) 628-4888

22

ts of any change
nitial Workplace
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potentially
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guidance of this term. That is part
problematic, because examinations of
conditions that may adversely affect
health is the entire reason for the
the changes contemplated in the prop
The term "promptly” for
notification requirement and remedia
is subjective and could result in va
interpretations of enforcement again
And the last term is to
appropriate action” for the remediat
This term is, again, subjective.
Individual liability. R
in accordance with workplace examina
should not be used for the assessmen
liability under Section 110 of the M
miners performing examinations.
And, finally, duplicate

exams and conditions. Operators are

any new workplace examination standa

readily lead to MSHA inspectors issu
citations for a single situation; on
condition, one for the examination.
request that MSHA ensures this will

So, in conclusion, | wan
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osed amendments.
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rying
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ion provision.

ecords maintained
tion standards
t of individual

ine Act against

citations for
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rd will more

ing multiple

e for the
Operators

not be the case.

t to thank you for
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the opportunity. | would -- if ther
guestions, | would certainly try to
answer those. | will be submitting
comments before the November 13 dead
MS. FONTAINE: Okay. |
that you submit your estimates of co
with your supporting documentation.
MR. OHLHEISER: Okay.
MS. FONTAINE: Thank you
MR. OHLHEISER: Very goo
MS. FONTAINE: Our next
Mark Compton.
Could you please spell y
court reporter?
MR. COMPTON: Yes, ma'am
Good morning. I'm Mark
C-0-m-p-t-0-n. I'm the president of
Association. | appreciate you all h
hearing in Salt Lake City today.
While an extension of th
effective date is necessary and appr
believe that the regulated community
itself will be best served by an ind
suspension of the effective date unt

rule's substantive terms are finaliz
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d. Thank you.
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Compton, M-a-r-k,
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olding this
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There is currently uncer
substance of the final rule, for two
concurrent with its proposed extensi
effective date, MSHA also proposed s
amendments to certain provisions of
And, two, litigation in the 11th Cir
pending regarding the January 23rd,
Briefing in that litigation is compl
argument is currently scheduled for

December 11th, 2017.

MSHA indicated that it's
changes to the final rule to address
examinations must begin, and the adv
and related corrective actions that
in the examination record.

MSHA established a deadl
November 13th, 2017, for comments on
amendments. It also scheduled four
which obviously are now occurring.
that MSHA will subsequently promulga
final rule following the feedback it
response to the proposed amendments.

In light of this, the su
final rule's provision is currently

is unknown when it will be finalized
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tainty as to the
reasons. One,
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ubstantive

the final rule.
cuit remains
2017, final rule.
ete, and oral

the week of

considering
when workplace
erse conditions

must be included

ine of

the proposed
public hearings,
It is anticipated
te an amended
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bstance of the
uncertain, and it

. Accordingly,
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while it is necessary to postpone th
effective date, it is imprudent to e
effective date until the amended fin
promulgated and the substance of the

This is particularly so
stated reasons for proposing the del
effective date. MSHA stated that it
provide the industry with compliance
to the effective date, including hol
informational meetings, distributing
assistance materials to operators, ¢
compliance assistance visits to mine
specific training to inspectors on t
and making the inspector training ma
to the mining community.

And it would, of course,

the exact terms of the final rule to

these compliance assistance measures

meaning.
In light of the uncertai

final rule's substance -- terms wiill

compliance assistance measures canno

scheduled. Accordingly, an appropri
date cannot be established.

Moreover, any effective
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consider that following the period o

assistance from MSHA, operators will

develop appropriate compliance progr

with the final rule. Operators will

provide the necessary training to th

to ensure that those conducting exam

doing so in accordance with the rule
Again, for any of this t

terms of the rule must be known.

For these reasons, we ag
date should be delayed, but the effe
final rule should be indefinitely su
effective date should only be establ
substantive terms of the final rule
not before the amended final rule is
the litigation in the 11th Circuit i

Thank you again for this
provide the testimony.

MS. FONTAINE: Is there
wishes to make a presentation?

Okay. We are goingto t
break right now. Thank you.

(Break taken.)

MS. FONTAINE: Going bac

Okay. So there doesn't
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else here who wants to make any pres
going to thank everyone for coming f
the presentation they did. | also t
else who attended the hearing.

| want to emphasize that
comments by Monday, November 13th.
of your comments and concerns into ¢
we develop the final rule. | contin
you to participate and provide your
rulemaking process.

Before this hearing conc
also like to mention MSHA's upcoming
reform initiative, Executive Order 1
the Regulatory Reform Agenda. It di
federal agency to evaluate existing
make recommendations regarding their
replacement or modification, consist
applicable law.

To comply with this exec
will seek stakeholder input to assis
identifying and evaluating existing
could potentially be removed, revise
while not reducing protections for m
considers early public participation

reform process to be particularly im
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mining community to present their vi
recommendations, information and dat
economic and technological feasibili
Therefore, under the heading SPOTLIG
web page, we have included a link to
address where stakeholders can submi

on reform of MSHA's regulations. Th

zzMSHA-OSRVRegulatoryReform@dol.gov.

Also, MSHA will hold sta
in various locations around the coun
ideas. MSHA will publish a Federal
announcing the dates and locations o
meetings. Information that the mini
provides will help improve the healt
miners and assist MSHA in determinin
regulatory action.

At this time, | want to
much. We have been off of the recor
minutes, and since there appears to
who wants to speak, our public heari
but you can continue to submit your

Thank you.

(The hearing concluded a

* % %
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STATE OF UTAH )
) SsS.
COUNTY OF SALT LAKE )

I, Dawn M. Perry, Certified Shorthand
Reporter and Notary Public in and for the State of
Utah, do hereby certify:

That said proceeding was taken down by me
in stenotype on October 26, 2017, at the place
therein named, and was thereafter transcribed, and
that a true and correct transcription of said
proceedings is set forth in the preceding pages;

I further certify that I am not kin or
otherwise associated with any of the parties to said
cause of action and that I am not interested in the
outcome thereof.

WITNESS MY HAND this 31st day of October,
2017.

Dawn M. Perry, CSR




